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U.S. Customs Service 
Treasury Decision 


19 CFR Parts 10, 101, 111, 123, 128, 141, 143, 145, 148, and 159 
(T.D. 94-61) 


EXPRESS CONSIGNMENTS; FORMAL AND INFORMAL ENTRIES 
OF MERCHANDISE; ADMINISTRATIVE EXEMPTIONS 


RIN 1515-AB53 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of temporary restraining order enjoining implement- 
ing and making effective interim regulations. 


SUMMARY: This document gives notice that a temporary restraining 
order was issued by the United States Court of International Trade on 
July 25, 1994, enjoining Customs from implementing and making effec- 
tive the interim regulations regarding express consignments, formal 
and informal entries of merchandise and administrative exemptions 
that were published in the Federal Register on June 13, 1994. The 
interim regulations were to become effective on July 28, 1994. Unless 
extended by the court, the temporary restraining order expires on 
August 10, 1994. A hearing on a motion for a preliminary injunction is 
scheduled for August 9, 1994. 


FOR FURTHER INFORMATION CONTACT: Richard McManus, 
Office of the Chief Counsel (202) 927-6900. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On June 13, 1994, a document was published by U.S. Customs in the 
Federal Register (59 FR 30289) as T.D. 94-51 setting forth interim regu- 
lations implementing certain statutory amendments to the Customs 
laws contained in the Customs modernization provisions of the North 
American Free Trade Agreement Implementation Act and clarifying 
certain procedures for shipments brought into the U.S. by express con- 
signment operators or carriers. 

The document provided for a 45-day delayed effective date, with a 
30-day comment period preceding that effective date. The effective date 
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was to become July 28, 1994, and comments were requested by July 13, 
1994. 

On July 25, 1994, the National Customs Brokers and Forwarders 
Association of America, Inc. filed a motion for a temporary restraining 
order with the United States Court Of International Trade (Court 
No. 94-07-00423). Pursuant to the motion, the temporary restraining 
order was issued by the court; consequently, Customs is restrained 
and enjoined from implementing and making effective the interim 
regulations. 

Pending the outcome of the hearing on motion for a preliminary 
injunction, unless otherwise extended by the court, Customs is enjoined 
until August 10, 1994, from making T.D. 94-51 effective. Consequently, 
the interim regulations will not become effective prior to August 10, 
1994. A hearing on a motion for a preliminary injunction is scheduled 
for August 9, 1994. When appropriate, Customs will provide further 
notice, to be published in the Federal Register, concerning the effective 
date of the interim regulations. 


Dated: July 26, 1994. 


Harrop M. SINGER, 
Chief, 
Regulations Branch. 


[Published in the Federal Register, July 28, 1994 (59 FR 38548)] 





U.S. Customs Service 


General Notices 


PUBLIC MEETINGS IN SEATTLE AND LOS ANGELES 
ON CUSTOMS AUTOMATED EXPORT SYSTEM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of meetings. 


SUMMARY: This notice announces the location and dates of public 
meetings to be held in Seattle, WA, and Los Angeles, CA, on the develop- 
ment of the Automated Export System (AES). These meetings are being 
held to (1) give Customs managers an opportunity to provide the public 
with information related to the development of AES and (2) give atten- 
dees an opportunity to ask questions, make suggestions, and provide 
Customs with informal ideas related to AES design and functionality. 


DATES: 

Seattle: August 2, 1994, commencing at 9:30 a.m. 

Los Angeles: August 3, 1994, Seaport Operations, commencing at 9:00 
p.m., and Airport Operations, commencing at 1:00 p.m. 


ADDRESSES: 

Seattle: Henry “Scoop” Jackson Federal Building, North Auditorium, 
915 Second Avenue, Seattle, WA 98104. 

Los Angeles: Port of Los Angeles Building, Board Room, 2nd Floor, 
425 South Palos Verdes Street, San Pedro, CA 90733. 


FOR FURTHER INFORMATION CONTACT: 

Seattle Meeting: Mr. Gary Payne (206) 553-0706; Pre-registration 
Fax: (206) 553-2466. 

Los Angeles Meeting: Ms. Mary Curcio, (310) 514-6029; Pre-registra- 
tion Fax: (310) 514-6769. 

General AES questions: Lorna Finley, AES Development Team, U.S. 
Customs Service, 1301 Constitution Avenue, N.W., Room 7331, Wash- 
ington, DC., 20229, (202) 927-0280. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In a notice published in the Federal Register on June 13, 1994, (59 FR 
30383) Customs announced its intention of developing an Automated 
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Export System (AES) and informed the public that a series of meetings 
would be held around the country regarding the AES. That notice pro- 
vided information on the first such meeting which was scheduled in 
Washington, DC. This notice is being issued to inform the public of the 
date and time of meetings which will be held in Seattle, Washington, and 
Los Angeles, California. 

Since AES is in the very early design stage, the AES Development 
Team intends to hold a series of public meetings for the purpose of 
(1) giving Customs managers an opportunity to provide the public with 
information related to the development of AES and (2) giving attendees 
an opportunity to ask questions, make suggestions, and provide Cus- 
toms with informal ideas related to AES design and functionality. Each 
meeting will open with a short presentation on AES, past, present and 
future. After this presentation, the floor will be open to all attendees for 
general informal discussion of the AES program. 

In this document, Customs is announcing the following public meet- 
ings on AES: 


1. Seattle, Washington 
August 2, 1994, commencing at 9:30 a.m. 
Henry “Scoop” Jackson Federal Building, 
North Auditorium 
915 Second Avenue 
Seattle, WA 98104 
Point of Contact: Mr. Gary Payne (206) 553-0706 
Pre-registration Fax Number (206) 553-2466. 
Los Angeles, California 
August 3, 1994, Seaport Operations commencing at 9:00 a.m.; 
Airport Operations commencing at 1:00 p.m. 
Port of Los Angeles Building 
Board Room, Second Floor 
425 South Palos Verdes Street 
San Pedro, CA 90733 
Point of Contact: Ms. Mary Curcio (310) 514-6029 
Pre-registration Fax Number (310) 514-6769. 


In order to ensure that overcrowding does not result, persons plan- 
ning to attend a meeting are requested to preregister by contacting the 
individual identified as the contact person for the city where they plan 
on attending. 

A final public meeting on AES is planned for Portland, Oregon. 
Appropriate notice will be published in the Federal Register when the 
date, time and specific location for this meeting has been established. 


Dated: July 22, 1994. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


{Published in the Federal Register, July 26, 1994 (59 FR 38033)] 





U.S. CUSTOMS SERVICE 


PUBLIC MEETING ON CUSTOMS “MOD ACT” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of meeting. 


SUMMARY: This notice announces the scheduling of a final public 
meeting in Washington, D.C., on portions of the Customs “Mod Act.” 
The purpose of this meeting is to (1) give Customs managers an opportu- 
nity to share revised implementation proposals relating to carrier mani- 
fest requirements and entry and clearance procedures, and (2) give 
participants an opportunity to ask questions, make suggestions, and 
provide the Customs Service with informal input relative to implement- 
ing the Customs Modernization provisions of the North American Free 
Trade Agreement Implementation Act. To control attendance, those 
planning to attend are requested to notify Customs in advance. 


DATE: The meeting is scheduled on August 26, 1994, from 8:30 a.m. to 
5:00 p.m. 


ADDRESSES: The meeting will be held at the Renaissance Hotel, 999 
9th Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Debra Rutter, Office of 
Inspection and Control, U.S. Customs Service, 1301 Constitution Ave- 
nue, N.W., Washington, D.C. 20229. Phone: (202) 927-0510; FAX: (202) 


927-1356. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, the President signed the North American Free 
Trade Agreement Implementation Act. The Customs modernization 
portion of this Act (Title VI of Public Law 103-182, 107 Stat. 2057, codi- 
fied at 19 U.S.C. 3301 note), popularly known as the Customs Modern- 
ization Act or “Mod Act,” became effective when it was signed. In order 
to share “straw man” implementation proposals specific to carrier man- 
ifest requirements and entry and clearance procedures, remote filing, 
and general order procedures, and to invite informal dialogue relative to 
implementation plans and issues, the Office of Inspection and Control 
conducted a series of public meetings throughout the country. These 
meetings were announced in other Federal Register notices, e.g., 59 FR 
15498, dated April 1, 1994, and 59 FR 27306, dated May 26, 1994. Com- 
ments and suggestions received on the “straw man” proposals have 
been reviewed, analyzed, and, in some cases, incorporated into the 
revised proposals that will be presented at a final public meeting sched- 
uled to be held on August 26, 1994, in Washington, D.C., at the Renais- 
sance Hotel, located at 999 9th Street, N.W.,, from 8:30 a.m. to 5:00 p.m. 

The meeting will begin with a general briefing covering the Office of 
Inspection and Control’s progress to date, including a review of the dis- 
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cussions from previous public meetings and future plans to implement 
“Mod Act” provisions. Following this general briefing, staff members 
from the Office of Inspection and Control will present revised proposals 
concerning vessels, air, truck and rail, general orders, and remote entry 
filing (for release purposes). Among the topics to be discussed at this ses- 
sion will be: carrier manifest requirements, electronic transmission of 
data, carrier entry and clearance procedures, and carrier liability issues. 
Presentations on the status of the In-bond Task Force and the Auto- 
mated Export System Development Team will be provided by members 
of those teams. Participants will be given ample opportunity to ask ques- 
tions and provide suggestions. In addition, the Director of the “Mod 
Act” Task Force will report on the present status of implementing provi- 
sions of the “Mod Act.” 

Persons planning to attend are requested to pre-register by FAX at 
(202) 927-1356. Individuals not having access to facsimile equipment 
may pre-register by telephoning the Office of Cargo Enforcement and 
Facilitation at (202) 927-0510. 

Attendees are encouraged to arrive approximately 15 minutes in 
advance of the meeting. 


Dated: July 22, 1994. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, July 27, 1994 (59 FR 38233)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 26, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF TELEPHONE TALK SETS 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is revoking a ruling pertaining to the tariff classification of a tele- 


phone test set referred to as the Opticall under the Harmonized Tariff 
Schedule of the United States (HTSUS). Notice of the proposed revoca- 
tion was published on June 8, 1994, in the Customs BULLETIN, Volume 28, 
Number 23. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after October 11, 1994. 


FOR FURTHER INFORMATION CONTACT: Robert Altneu, Office of 
Regulations and Rulings, Metals and Machinery Classification Branch, 
(202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On June 8, 1994, Customs published a notice in the Customs BULLETIN, 
Volume 28, Number 23, proposing to revoke District Ruling Letter (DD) 
888654, issued on August 13, 1993, concerning the tariff classification of 
the Opticall Fiber-Optic Talk Set (“Opticall”) under subheading 
9031.40.00, HTSUS. No comments were received. Pursuant to section 
625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 2057), this 
notice advises interested parties that Customs is revoking DD 888654 to 
reflect the proper classification of the Opticall under subheading 
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9031.80.00, HTSUS. HQ 955230 revoking DD 888654 is set forth in the 
Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: July 12, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., July 12, 1994. 


CLA-2 CO:R:C:M 955230 RFA 
Category: Classification 
Tariff No. 9031.80.00 
Mr. ARNE MIDTSKOG 
MIDTSKOG & ASSOCIATES 
17221 N.E. 152nd Street 
Woodinville, WA 98072 


Re: Opticall Fiber Optic Talk Set; Telephone Test Set; Heading 9031; Additional U.S. 
Note 3 to Chapter 90; HQ 954057; HQ 954869, affirmed; DD 888654, revoked. 


DEAR MR. MIDTSKOG: 

This is in response to your letter dated October 12, 1993, requesting reconsideration of 
DD 888654, issued to you on August 13, 1993, by Customs in Buffalo, NY, involving the 
tariff classification of the Opticall Fiber-Optic Talk Set (“Opticall”) under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). Pursuant to section 625, Tariff Act of 
1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, Pub. L. No. 103-182, 
107 Stat. 2057, 2186 (1993) (hereinafter, “section 625”), notice of the proposed revocation 
of DD 888654 was published on June 8, 1994, in the CUSTOMS BULLETIN, Volume 28, Num- 
ber 23. No comments were received. Our decision in this matter is set forth below. 


Facts: 


The merchandise, labeled as the “Opticall”, is a telephone test set used for testing dis- 
connected (“dark” or “dead”) fiber optic cables. It consists of a hand set and a portable 
base unit. Telephone “test sets” are designed for use in telephonic installation and repair, 
central office frame and switch train analysis, PABX and station equipment installation, 
and trouble isolation. 

The Opticall provides an intercommunication facility between two distant sites by 
transmitting and decoding digital light signals sent along the fiber. Additionally, it pro- 
vides two test features: a stabilized light source (constant level light output) for optical 
fiber-optic loss measurement at the remote end; and a special marker tone for fiber-optic 
identification at the distant end. 

The merchandise is used by telecommunications technicians for communications and 
testing of fiber-optics. The stabilized light source of the Opticall is the equivalent of a 
constant level tone. If the light level is constant, it is possible to measure the light level 
(with a light level meter) at the source and then measure it again a the far end of the fiber. 
The difference is the optical loss of the fiber. 
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Issue: 


Is the Opticall classifiable as other optical measuring and checking instruments, 
appliances, and machines under the HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 

In DD 888654, dated August 13, 1993, Customs in Buffalo, NY, determined that the 
Opticall was classifiable under subheading 9031.40.00, HTSUS, which provides for: 
“[mJeasuring or checking instruments, appliances and machines, not specified or 
included elsewhere in this chapter * * *: [o]ther optical instruments and appliances: 
taltner*”*.” 

In HQ 954869, dated February 9, 1994, Customs Headquarters determined that the 
Opticall, which is used to check telephonic operations, was classifiable under subheading 
“(mJeasuring or checking instruments, appliances and machines, not specified or 
included elsewhere in this chapter * * *: [o]ther instruments, appliances and machines 
* * * ” Customs based this decision on prior rulings in which certain telephone hand test 
sets, which were determined to be classifiable under subheading 9031.80.00, HTSUS. See 
HQ 954057 (July 26, 1993); HQ 089928 (November 6, 1991); and HQ 089594 (September 
26, 1991). 

To classify merchandise as an “optical appliance” or “optical instrument”, it must meet 
the requirements of Additional U.S. Note 3 to chapter 90, which states as follows: 


[flor the purposes of this chapter, the terms “optical appliances” and “optical instru- 
ments” refer only to those appliances and instruments which incorporate one or more 
optical elements, but do not include any appliances or instruments in which the incor- 
porated optical element or elements are solely for viewing a scale or for some other 
subsidiary purpose. 


A tariff term that is not defined in the HTSUS or in the Harmonized Commodity 
Description and Coding System Explanatory Notes (EN) is construed in accordance with 
its common and commercial meaning. Nippon Kogaku (USA) Inc. v. United States, 
69 CCPA 89, 673 F.2d 380 (1982). Common and commercial meaning may be determined 
by consulting dictionaries, lexicons, scientific authorities and other reliable sources. C.J. 
Tower & Sons v. United States, 69 CCPA 128, 673 F2d 1268 (1982). 

In HQ 088941, dated January 16, 1992, Customs, citing Webster’s II New Riverside Uni- 
versity Dictionary (1984), p. 1155, defined “subsidiary” as “[s]erving to supplement or 
assist * * * [slecondary in importance: subordinate.” Customs further stated that “[t]he 
meaning of ‘subsidiary’ has nothing to do with the amount of time optics are used in the 
overall use of a device, but it relates more to the type of task which the optics perform when 
being used in the operation of the device.” 

The Opticall is designed to be used to test fiber-optic wires and does not incorporate 
optics itself. The task being performed by the subject merchandise is on the optics. There- 
fore, the Opticall does not meet the definition of Additional U.S. Note 3 to chapter 90 as an 
“optical appliance” or and “optical instrument”. We find that the classification of the Opti- 
call in HQ 954869 was correct and that DD 888654 should be revoked. 


Holding: 

The Opticall Fiber Optic Talk Set is classifiable under subheading 9031.80.00, HTSUS, 
which provides for: “[m]Jeasuring or checking instruments, appliances and machines, not 
specified or included elsewhere in this chapter * * *: [o]ther instruments, appliances and 
machines * * *.” The general, column one rate of duty is 4.9 percent ad valorem. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI of the North Amer- 
ican Free Trade Agreement Act (Pub. L. 103-182, 107 Stat. 2057), this 
notice advises interested parties that Customs intends to modify a rul- 
ing pertaining to the tariff classification of a drug, Dicyclomine hydro- 
chloride (CAS-67-92-5). 


DATE: Comments must be received on or before September 9, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W,, Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals classification Branch, (202-482-7020). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of Title VI of the North American Free 
Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 
2057), this notice advises interested parties that Customs intends to 
modify a ruling pertaining to the tariff classification of a drug, namely: 
Dicyclomine hydrochloride (CAS-67-92-5). 

In New York Ruling Letter (NYRL) 834698, issued January 11, 1989, 
by the Area Director of Customs, New York Seaport, the drug, Dicyclo- 
mine hydrochloride, was classified in subheading 2922.19.1500, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which 
provided for: “Oxygen-function amino-compounds: Amino-alcohols, 
their ethers and esters, other than those containing more than one kind 
of oxygen function; salts thereof: Other: Aromatic: Drugs: Other” (see 
ruling letter at “Attachment A” to this document). 

Customs Headquarters is of the opinion that the NYRL 834698 erro- 
neously classified the product in subheading 2922.19.1500, HTSUSA, 
believing it to be an aromatic compound. however, based on consulta- 
tions with the New York Customs Laboratory, it is now our belief that 
Dicyclomine hydrochloride is not an aromatic compound and is, there- 
fore, properly classifiable in subheading 2922.19.5000, HTSUSA, which 
provides for: “Oxygen-function amino-compounds: Amino-alcohols, 
their ethers and esters, other than those containing more than one kind 
of oxygen function; salts thereof: Other: Other.” 

Customs intends to modify NYRL 834698 to reflect proper classifica- 
tion of the product in subheading 2922.19.5000, HTSUSA. Before 





U.S. CUSTOMS SERVICE 11 


taking this action, consideration will only be given to those written com- 
ments which are timely received. The proposed ruling modifying the 
New York ruling letter is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: July 25, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
New York, N.Y., January 11, 1989. 


CLA-2-29:S:N:N1:238 834698 
Category: Classification 
Tariff No. 2922.19.1500, 
2933.59.2900 and 2935.00.4300 
Mk. ALVIN SILVEY 
SIVELY SHIPPING Co., INC. 
130 William Street, Suite 807 
New York, NY 10038 


Re: The tariff classification of three chemical products from Italy. 


DEAR Mk. SILVEY: 

In your letter dated December 8, 1988 you requested a tariff classification ruling, on 
behalf of your client Gyma Laboratories of America, Inc. 

The applicable Harmonized Tariff Schedule of the United States (HTS) subheadings 
and duty rates for these three products will be as follows: 





Product HTS Duty rate 





Dicyclomine hydrochloride 2922.19.1500 7.6 percent ad valorem 
Dipyridamole USP 2933.59.2900 6.9 percent ad valorem 
Chlorothiazide 2935.00.4300 6.9 percent ad valorem 


This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:F 955493 ASM 
Category: Classification 
Tariff No. 2922.19.5000 
Mk. ALVIN SILVEY 
SILVEY SHIPPING Co., INC. 
130 William Street, Suite 807 
New York, NY 10038 


Re: Modification of New York Ruling Letter 834698 concerning the tariff classification of 
the drug, Dicyclomine hydrochloride, from Italy. 


DEAR Mk. SILVEY: 

In New York Ruling Letter (NYRL) 834698, issued January 11, 1989, the drug, Dicyclo- 
mine hydrochloride, imported from Italy, was classified under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). We have reviewed that ruling 
and have found it to be in error, only with respect to the classification of Dicyclomine 
hydrochloride. 


Facts: 

In NYRL 834698, the subject product, Dicyclomine hydrochloride, was classified in sub- 
headings 2922.19.1500, HTSUSA, which provides for: “Oxygen-function amino-com- 
pounds: Amino-alcohols, their ethers and esters, other than those containing more than 
one kind of oxygen function; salts thereof: Other: Aromatic: Drugs: Other.” We have 
reviewed that ruling and have found it to be in error. The correct classification follows. 


Issue: 


What is the proper classification under the HTSUSA of the drug, Dicyclomine hydro- 
chloride (CAS-67-92-5)? 


Law and Analysis: 

Classification under the HTSUSA is made in accordance with the General Rules of 
Interpretation (GRI’s). As stated in GRI 1, the classification is determined first in accor- 
dance with the terms of the headings which must be read in conjunction with the relative 
section and chapter notes. If GRI 1 fails to classify the goods and if the heading and legal 
notes do not otherwise require, the remaining GRI’s are applied in their appropriate 
order. 

Consultation with the New York Customs laboratory has confirmed that Dicyclomine 
hydrochloride is not an aromatic compound within the meaning of Section VI, Additional 
U.S. Note 2(a), HTSUSA. Therefore, it is our determination that, based on its chemical 
structure, Dicyclomine hydrochloride is, in fact, properly classifiable in subheading 
2922.19.5000, HTSUSA. 


Holding: 

In view of the foregoing, the product known as, Dicyclomine hydrochloride, is classified 
in subheading 2922.19.5000, HTSUSA, the provision for “Oxygen-function amino-com- 
pounds: Amino-alcohols, their ethers and esters, other than those containing more than 
one kind of oxygen function; salts thereof: Other: Other.” Accordingly, NYRL 834698, 
dated January 11, 1989, is hereby modified. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Customs Service, International Trade Litigation, of counsel, for the defendant. 


MEMORANDUM 
AQuILINO, Judge: In this action in which the plaintiff surety seeks judi- 
cial relief from denial by the U.S. Customs Service of a protest of pay- 
ment of liquidated duties and interest on two consumption entries of 
wearing apparel through Miami, Florida, the defendant has moved for 
summary judgment of dismissal, and the plaintiff has responded with a 
cross-motion for summary judgment. 


I 


Each side represents that no genuine questions of material fact, 
requiring trial, exist; the dispositive issues are of law. After review of the 
papers submitted, the quality of which obviates any need for further, 
oral argument, the court concurs that this action is ripe for summary 
judgment. 

The cross-motions show, among other things, that the plaintiff 
executed single-entry bonds in the name of importer Mr. Philip Leem- 
ack d/b/a S & P Trading, covering the entries directly underlying this 
matter, Nos. 84-184559-2 and 84-184581-9, as well as a number of 
other entries preceding those two in 1984; that Mr. Leemack filed those 
bonds with Customs but not other documentation, nor did he pay duties 
on the entries; that the foregoing two underlying entries were made 
under item 807.00 of the Tariff Schedules of the United States, which 
provided for reduced duty treatment on importation of articles 
assembled abroad of U.S. components; that the Service extended liqui- 
dation of the covered merchandise pursuant to 19 U.S.C. § 1504(b) to 


15 
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allow adequate time to receive required information for such classifica- 
tion; that Mr. Leemack never submitted that information, whereupon 
Customs denied entry under item 807.00 and assessed additional duties 
on the merchandise; that, upon demand of those duties, the plaintiff 
paid them and then filed a formal protest thereof with the Service; and 
that Customs subsequently demanded an additional payment of inter- 
est, which the plaintiff made and also then protested. 


A 


As originally filed, plaintiff's complaint, timely contesting denial of its 
protest, was pleaded in four counts, the first of which averred that the 
Service failed to give notice of extension of liquidation for the subject 
entries required by the Tariff Act and that that failure discharged any 
liability for payment of increased duties. In its reply brief in support of 
its cross-motion for summary judgment, the plaintiff now abandons this 
claim. Remaining count II pleads a “breach of obligation to surety”, in 
part as follows: 


26. Before plaintiff undertook its obligations, the government 
knew that Leemack had not complied with Customs’ regulations 
for earlier entries, facts unknown to plaintiff that materially 
increased the risk beyond that which a reasonable surety would 
assume. The government knew or should have known that these 
facts were unknown to the surety and the government had a rea- 
sonable opportunity to communicate them to the surety. 

27. In addition, if the government had timely made demands 
for liquidated damages against Leemack and plaintiff under ear- 
lier entries, plaintiff would have learned of Leemack’s alleged 
violations. 

28. Failure of the government to notify the surety of these facts or 
to timely made /sic/ demands for liquidated damages under earlier 
entries vitiated plaintiff's consent to be a surety under the govern- 
ment’s bond contracts. 

29. Additionally, the government’s failure to require Leemack to 
file entry summary documentation and pay estimated duties before 
release of the merchandise when Leemack had been habitually 
delinquent in paying Customs’ bills vitiated plaintiff's consent to 
be a surety under the bond contracts. 


Count ITI prays for “rescission and restitution” upon the following aver- 
ments, among others: 


32. The government had a duty under the Customs Service regu- 
lations as follows: 

(a) Upon the failure of the importer to file timely entry sum- 
mary documentation, to make an immediate demand for liqui- 
dated damages upon the importer, as principal, with written 
notice to the surety (19 C.ER. §§ 142.15, 172.1); and 

(b) To require importers such as Leemack, who previously 
failed to file timely entry summary documentation and 
timely pay estimated duties, to file these documents and make 
these payments before obtaining release of the merchandise 
(19 C.ER. § 142.14). 
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In addition, under the Restatement Of The Law Of Security § 124, 
the circumstances imposed a duty to disclose all material facts to 
[plaintiff] which increased its risk as surety. 

33. The government’s failure to comply with its obligations 
under the Customs Service regulations and its failure under the cir- 
cumstances to disclose to [plaintiff] material facts which increased 
[plaintiff]’s risk as surety was a misrepresentation of material 
facts. [Plaintiff] relied upon the government to follow its own regu- 
lations and to otherwise disclose to [plaintiff] any material facts 
which would increase [plaintiff]’s risk as surety. Failure to receive 
these material facts induced [plaintiff] to continue to issue entry 
bonds for Leemack. Asa result of the government’s failure to follow 
its own regulations and otherwise disclose material facts, [plaintiff] 
is entitled to a rescission of all surety bond contracts with Leemack 
involved here. In addition, plaintiff is entitled to recover as restitu- 
tion all monies paid under these bonds. 


Finally, count IV seeks a judicial declaration under 28 U.S.C. § 2201 to 
the effect that the referenced bonds are null and void. 

Jurisdiction has been pleaded under 28 U.S.C. § 1581(a), which grants 
this Court of International Trade “exclusive jurisdiction of any civil 
action commenced to contest the denial of a protest * * * under section 
515 of the Tariff Act of 1930.” Defendant’s answer admitted this aver- 
ment, but plaintiff's abandonment of its first alleged cause of action has 
undermined this ground for jurisdiction. Cf 19 U.S.C. §§ 1514, 1515. 
Plaintiff's position is that, since “the ‘contract claim’ cannot ‘be 
divorced from the body of customs laws’ and ‘involves the administra- 
tion and enforcement of the laws providing for the collection of duties 
* * * it is squarely within this Court’s jurisdiction.” Plaintiffs Brief, 
pp. 15-16, quoting from Old Republic Ins. Co. v. United States, 10 CIT 
589, 597-98, 645 FSupp. 943, 950-52 (1986). 

This may be, but jurisdiction over a similar claim in Old Republic was 
held to be based upon subsection (i) rather than (a) of 28 U.S.C. § 1581. 
And that subsection, in particular (i)(4), is the jurisdictional basis, albeit 
residual, for plaintiff's remaining causes of action herein. 


II 


According to the defendant, the plaintiff previously and unsuccess- 
fully litigated its “breach of contract” issue in Washington Int'l Ins. Co. 
v. United States, 16 Cl.Ct. 663, aff'd, 889 F-2d 1101 (Fed. Cir. 1989). The 
defendant also contends that plaintiffs assertions are meritless in the 
face of precedent denying the existence of subrogation rights and privity 
of contract between the government and a surety. 

While admitting that “it is precluded from relitigating the contractual 
issue”!, the plaintiff asserts that 


[different issues are involved in determining whether a corporate 
surety authorized to write Customs bonds has subrogation rights 
against Customs or privity with [C]ustoms in order to determine 


1 Plaintiff's {reply brief in] Further Support of its Cross-Motion for Summary Judgment, p. 21. 
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whether the Claims Court had subject matter jurisdiction under 
the Tucker Act, versus whether the Government breached its 
obligation to the surety under the Customs regulations and the 
principles of suretyship law. The Claims Court did not answer the 
questions raised in this action, whether [plaintiff] has justifiable 
claims against the Government in an appropriate forum under 
principles of suretyship law.? 


In its earlier action, the plaintiff sought refund of monies paid to, and 
liquidated damages imposed by, the Service for single-entry bonds pro- 
vided to the importer, including the two now at issue. The Claims Court*® 
characterized the matter before it as follows: 

*** The gist of plaintiff's complaint is that Customs’ failure to 
make timely demands for liquidated damages or require Leemack 
to file its entry summaries and to deposit duties before release of its 
merchandise and Customs’ failure to notify plaintiff of Leemack’s 
default, breached Customs’ obligations under the bonds. 


16 Cl.Ct. at 664. In other words, the plaintiff took the position that the 
surety agreements amounted to a contract between itself and the gov- 
ernment under which Customs was bound by its regulations, namely, 
19 C.FR. § 142.15 and § 172.1(a), and the Service’s failure to timely 
notify it in writing of its liability for liquidated damages was in violation 
thereof and thus the government’s obligations under the bonds. 

The Claims Court concluded that it was without jurisdiction under 
28 U.S.C. § 1491(a)(1), which covers “any claim against the United 
States founded either upon the Constitution, or any Act of Congress or 
any regulation of an executive department, or upon any express or 
implied contract with the United States”. It did so upon a finding that 
the plaintiff had neither subrogation rights against, nor privity of con- 
tract with, Customs via the bonds for Leemack. 16 Cl.Ct. at 669-70. 
Moreover, the court noted that, even assuming privity, the plaintiff had 
failed to state a claim because the bonds did not expressly incorporate 
the Service’s regulations. Jd. at 669, citing Nutt v. United States, 12 
Cl.Ct. 345 (1987), aff'd sub nom. Smithson v. United States, 847 F.2d 791 
(Fed.Cir. 1988), cert. denied, 488 U.S. 1004 (1989). As indicated above, 
the Federal Circuit affirmed (in an unpublished decision). 


A 


Res judicata refers to the distinctive effects of a judgment separately 
characterized as “claim preclusion” and “issue preclusion”.* The latter, 
also known as collateral estoppel, precludes relitigation of an issue and 
may be invoked where “(i) the issue previously adjudicated is identical 
with that now presented, (ii) * * * was ‘actually litigated’ in the prior 
case, (iii) the previous determination of that issue was necessary to the 
end-decision then made, and (iv) the party precluded was fully repre- 


2 Id. at 20-21. 
3 That court has since become known as the United States Court of Federal Claims. See Court of Federal Claims Tech- 
nical and Procedural Improvements Act of 1992, Pub. L. No. 102-572, Title IX, § 902, 106 Stat. 4516 (1992). 


4 18 Wright, Miller & Cooper, Federal Practice and Procedure, § 4402, at 6 (1981). 
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sented by counsel in the prior action.” Thomas v. GSA, 794 F.2d 661, 664 
(Fed.Cir. 1986). In contrast, claim preclusion may foreclose litigation on 
issues that were never resolved.® 


With regard to plaintiff's present posture, while a dismissal for 
lack of jurisdiction does not bar a second action as a matter of claim 
preclusion, it does preclude relitigation of the issues determined in 
ruling on the jurisdiction question * * *. Ordinarily, issue preclu- 
sion takes the form of a direct estoppel against a second effort to 
assert the same basis of jurisdiction for the same claim. In some cir- 
cumstances, however, the issue may be established for collateral 
purposes. ® 


In deciding its jurisdictional question as indicated above, the Claims 
Court concluded that a surety bond does not create either privity of con- 
tract or subrogation rights with the government. While it did address, as 
a subsidiary issue, whether the provisions of 19 C.ER. §§ 142.15 and 
172.1(a)’ were terms of the bonds, it did not resolve conclusively the 
claim now at bar that the government’s failure to comply with those reg- 
ulations, allegedly incorporated into the terms of the bonds for the ear- 
lier entries, operated to discharge the plaintiff from liability under 
general principles of suretyship law for the two single-entry bonds at 
issue in this action. 


B 


Although the Claims Court finding that the foregoing regulations 
were not incorporated in the bonds is not binding, its analysis has direct 
relevance to this action. With regard to those regulations, that court did 
hold, citing Nutt v. United States, supra, that 


whether or not a statute or regulation has been incorporated into a 
contract, so as to bind the Government, depends on the specificity 
of the incorporating language * * *. 


* * K * * * * 


In the present case, plaintiff fails to make a convincing argument 
that the regulations have been incorporated expressly into the 
surety agreement. Most significant is the fact that the bond does 
not specifically mention the notice provision, 19 C.F-R. § 172.1. In 
addition, the bond does not reference the notice provisions. 


16 Cl.Ct. at 669. 


5 See id., 8§ 4406-15. 
6 Id., § 4436 at 340-41 (footnotes omitted, emphasis added). 
‘ Those pertinent provisions were as follows: 

§ 142.15 Failure to file entry summary timely. 

If the entry summary documentation is not filed timely, the district director shall make an immediate demand 
for liquidated damages in the entire amount of the bond in the case of a single entry bond * * * 

§ 172.1 Notice of liquidated damages incurred and right to petition for relief. 

(a) * * * When there is a failure to meet the conditions of any bond posted with Customs, the principal shall be 
notified in writing of any liability for liquidated damages incurred by him and a demand shall be made for payment. 
The sureties on such bond shall also be advised in writing, at the same time as the principal, of the liability for 
liquidated damages incurred by the principal. 
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The plaintiff nevertheless contends that these provisions are incorpo- 
rated into its bonds® in accordance with the rationale of Old Republic 
Ins. Co. v. United States, which held that 


a customs bond must be understood or applied with reference to 
customs laws, and that insofar as the applicable statutes and regu- 
lations are “designed to affect the rights of the parties to the con- 
tract[, such provisions] must be regarded as parts of the contract.” 
* * * Tn contrast, statutes and regulations that “are designed only 
to direct the officers of the government in the performance of their 
duties for its own protection and security merely, are construed as 
directory to them only, and as not creating any obligation to the 
surety in the bond, nor as forming any part of the contract of the 
government with him.” 


10 CIT at 600, 645 FSupp. at 953, quoting United States v. De Visser, 
10 F 642, 648 (S.D.N.Y. 1882). The plaintiff argues that section 172.1(a), 
read in conjunction with section 142.15, is specifically intended to bene- 
fit and protect sureties by imposing an obligation on the government of 
timely notification and therefore satisfies the standard set forth origi- 
nally in De Visser. 

On its part, the defendant relies on the Claims Court finding dis- 
cussed above, noting that 


it is not at all clear that if Old Republic were decided subsequent to 
* * * [Washington International and Smithson, supra], the court 
would have determined that even a regulation expressly intended 
to benefit the surety (unlike the regulations here) would be read 
into the bond, absent the express incorporation of the regulation in 
the bond and a clear indication in the bond that the Government 
intended to be bound. 


Defendant’s reply brief, p. 47 (emphasis in original, footnotes omitted). 
The defendant further argues that section 142.15 


clearly is intended to direct the “importer” to timely perform a duty, 
the purpose of which is to protect the revenue. There is nothing 
supporting [plaintiff's] totally groundless assertion that this regu- 
lation was intended “on its face” for the benefit of the surety, or that 
the regulation was intended to create any duty on the part of the 
Government to the surety. 

* * * * * ES * 


Section 172.1 [sets forth] * * * no particular time * * * for the 
demand and concurrent notification to be sent * * *. 
* ok ok ok * * * 


In this case * * * it is undisputed that [plaintiff] was notified at 
the same time as Leemack that liquidated damages had been 


8 As the plaintiff repeatedly points out, it is “not basing its claim on the fact that it did not receive timely notice of 
liquidated damages on the June 25, 1984 and later entries, but on the fact that it did not receive the appropriate notice 
on Leemack’s earlier entries.” Plaintiff's Brief, pp. 2-3. That is, the preceding bonds, copies of which have not been 
submitted to the court, are the ones which control. 

In the absence of any contrary indication, the court assumes that the bonds provided herein for the June 25 and July 
17, 1984 entries are identical in content to those previously issued. See Brief in Support of Defendant’s Motion for Sum- 
mary Judgment, Exhibit B. 
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incurred. [Plaintiffs] lament, therefore, is not that Customs failed 
to comply with section 172.1, but that Customs had not sent the 
demand * * * soon enough to satisfy the surety. 


Id. at 44, 46 (emphasis in original). 

The Claims Court analysis and other case law amount to an insur- 
mountable hurdle for the plaintiff. It is undisputed that the bonds at 
issue do not expressly incorporate the regulations, and this court is not 
at liberty to hold the government implicitly bound. See Smithson v. 
United States, 847 F.2d 791 (Fed.Cir. 1988), cert. denied, 488 U.S. 1004 
(1989). Even under the rationale applied in Old Republic, section 142.15 
is clearly intended to “direct the officers of the government in the per- 
formance of their duties for its own protection and security” and creates 
no obligation to the surety on the government’s part. 10 CIT at 600, 645 
FSupp. at 953, quoting De Visser, 10 F. at 648. As for section 172.1(a), 
Customs complied by sending both the principal and the surety notice of 
any liability for liquidated damages. While the plaintiff argues that this 
section must be read in conjunction with 142.15, which instructs Cus- 
toms to make an “immediate demand for liquidated damages” once the 
principal fails to file the proper entry documentation, section 172.1(a) 
contains no such time constraints. In sum, even under Old Republic 
plaintiff's assertion that the regulations are incorporated into its bonds 
does not stand. 


Ill 


As stated above, the plaintiff also contends that the Service’s failure 
to notify it of the importer’s delinquent record breached the obligation 
spelled out in section 124 of the Restatement of the Law of Security? to 
disclose all material facts which increase a surety’s risk. According to 
the plaintiff, this failure was “a misrepresentation of material facts * * * 
and induced Washington to continue to issue entry bonds for Leemack.” 
Had it been aware of his behavior, the plaintiff contends, it would not 
have issued the bonds for the two entries involved in this action. See 
Plaintiff's Brief, Declaration of John R. Ciago. 

Section 124 of the Restatement was addressed in Ransom v. United 
States, 17 Cl.Ct. 263 (1989), aff'd, 900 F.2d 242 (Fed. Cir. 1990), in which 
the performance and payment bond sureties brought an action against 
the government seeking to recover the amount of alleged improper 
progress payments made to the contractor. They alleged, among other 
things, that the government was obligated to inform them of any 
information which would be relevant to the risk being secured, and that 
a failure to do so relieved their duties under the bid bond in accordance 


9 This section provided at the time of the entries as follows: 


(1) Where before the surety has undertaken his obligation the creditor knows facts unknown to the surety that 
materially increase the risk beyond that which the creditor has reason to believe the surety intends to assume, and 
the creditor also has reason to believe that these facts are unknown to the surety and has a reasonable opportunity 
to communicate them to the surety, failure of the creditor to notify the surety of such facts is a defense to the surety. 

(2) Where, during the existence of a suretyship relation, the creditor discovers facts unknown to the surety 
which would give the surety the privilege of terminating his obligation to the creditor as to liability for subsequent 
defaults, and the creditor has reason to believe these facts are unknown to the surety and has a reasonable oppor- 
tunity to communicate them to the surety, breach of this duty is a defense to the surety except in respect of his 
liability for defaults which have occurred before such disclosure should have been made. 
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with section 124 of the Restatement. In rejecting this contention, the 
Claims Court noted that that section had been “developed in the context 
of private commercial litigation” and intended to identify a species of 
fraud “based on the rule of contract law that fraud constitutes a 
defense.” 17 Cl.Ct. at 269. The court held the Restatement 


inapplicable as a matter of law. It is fundamental to jurisprudence 
in this court that federal common law controls; not state law or gen- 
eral common law * * *. An important reason is that state law and 
general common law regarding relationships between private par- 
ties is not forced to give regard to the principle of sovereign immu- 
nity. Any waiver of sovereign immunity * * * has to be strictly 
construed * * *. 


Id. at 270. 

The plaintiff attempts to distinguish Ransom by referring to section 
9 of The Restatement Third, Suretyship (approved Nay 26, 1992), which 
“makes clear that there need not be a showing of fraud on the part of the 
obligee, but only a showing that there was material misrepresentation 
by the obligee.” Plaintiff's Brief, pp. 20-21. 

Be that as it may, at the time of the entries involved in this action sec- 
tion 124 was the restatement of the law. On the other hand, whether the 
shield the plaintiff attempts to raise is based on fraud, which standard is 
still found in the more recent restatement, or on material misrepresen- 
tation, neither phenomenon is shown to exist in this action, only an 
indication that the plaintiff might have avoided loss had it known of 
Leemack’s approach as to entries but a few days, weeks or months 
before the two at bar, which is hardly enough for grant of relief. 


IV 


In view of the foregoing, the defendant is entitled to grant of its 
motion for summary judgment, save that part of plaintiff's cross-motion 
which seeks recovery of the additional payment of interest, which the 
defendant admits in paragraph 15 of its answer to the complaint was 
demanded by Customs in error. 

Judgment will enter accordingly. 
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OPINION 


GOLDBERG, Judge: This matter is before the court following trial de 
novo. The question presented is the proper tariff classification of a 
canned tomato product imported from Spain, and entered into the 
United States on February 24, 1992. The United States Customs Service 
(“Customs”) classified the product at issue as “tomatoes, whole or in 
pieces” under heading 2002.10.00 of the Harmonized Tariff Schedule of 
the United States (“HTSUS”) (1992), and assessed a duty of 100 percent 
ad valorem in conjunction with subheading 9903.23.17, HTSUS. Plain- 
tiff, Nestle Refrigerated Food Co. (“Nestle”), claims the product is prop- 
erly classified as either: “tomato sauce, other” under subheading 
2103.20.40, HTSUS, dutiable at the rate of 13.6 percent ad valorem; a 
“preparation for sauce, other” under subheading 2103.90.60, HTSUS, 
dutiable at the rate of 7.5 percent ad valorem; “other tomatoes prepared 
or preserved” under subheading 2002.90.00, HTSUS, dutiable at the 
rate of 13.6 percent ad valorem; or, a “food preparation not specifically 
provided for elsewhere, other” under subheading 2106.90.60, HTSUS, 
dutiable at the rate of 10.0 percent ad valorem. The court exercises its 
jurisdiction pursuant to 28 U.S.C. § 1581(a) (1988). Upon review, the 
court finds that the subject import is properly classified under subhead- 
ing 2103.90.60, HTSUS, as a preparation for sauce. Judgment will 
therefore be entered for plaintiff. 


BACKGROUND 


The imported merchandise (“Malpica product”) is produced in Spain 
and consists of tomato pieces, tomato puree, basil, citric acid and salt. 
Nestle purchases the Malpica product for use in its Contadina-brand 
refrigerated Marinara and Plum Tomato sauces. Contadina Marinara 
and Plum Tomato sauces are marketed and sold as accompaniments to 
Contadina pasta products. The Malpica product is not advertised, mer- 
chandised, marketed, or sold, in its condition as imported. 

The subject merchandise is produced in the following manner. On one 
production line, whole tomatoes are washed, sorted, scalded to loosen 





24 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 32, AUGUST 10, 1994 


the skin, rinsed, peeled mechanically, and sliced into irregularly sized 
pieces. Certain blades are removed from the dicer specifically to produce 
irregular chunks rather than uniform cubes. On a second production 
line, puree is made by washing and sorting tomatoes and then subject- 
ing them to a hot-break process.! Next, the puree is cooked and concen- 
trated to a very viscous consistency. The puree passes through a series of 
screens, and is then evaporated until the required brix? is obtained. The 
tomato pieces and the puree are combined and packed in industry stan- 
dard Number 10 cans. Salt, one basil leaf, and citric acid are added to 
each open can. The cans are then sealed and heat processed to ensure 
shelf life stability. 

Entry of the Malpica product was made on February 24, 1992. Cus- 
toms imposed a 100% ad valorem duty rate under HTSUS subheading 
9903.23.17. The entry was liquidated on June 19, 1992. Nestle filed a 
protest on June 22, 1992, which Customs denied on July 6, 1992. shortly 
thereafter, Nestle filed its summons and complaint in the present 
action. 


DISCUSSION 


Customs’ tariff classification decision is presumed to be correct, and 
the importer has the burden of proving otherwise. 28 U.S.C. § 2639(a)(1) 
(1988); see, e.g., Nippon Kogaku (USA), Inc. v. United States, 69 CCPA 
89, 92, 673 F.2d 380, 382 (1982). To determine whether the importer has 
overcome this statutory presumption, the court must consider whether 
the government’s classification is correct, both independently and in 
comparison with the importer’s proposed alternative. Jarvis Clark Co. 
v. United States, 2 Fed. Cir. (T) 70, 75, 733 F2d 873, 878 (1984). 

The court will address each of the competing proposed tariff provi- 
sions. First, the court will establish that the Malpica product is more 
than tomatoes in pieces. The court will then examine whether the 
Malpica product is more accurately classified as either a tomato sauce, 
a preparation for sauce, or other prepared or preserved tomatoes. 
For the following reasons, the court finds that the Malpica product 
is best described under subheading 2103.90.60, HTSUS, as a “prepara- 
tion for sauce, other.” Consequently, the court need not consider sub- 
heading 2106.90.60, HTSUS, a basket provision covering other food 
preparations. 


1 In the hot-break procedure, the tomatoes are given a preliminary heating that “completely destroys the enzymes 
and protects the constituents of the tomato (especially pectin) from enzymatic change.” Wilbur A. Gould, Tomato Pro- 
duction, Processing & Technology 221 (3d ed. 1992) (Plaintiff's Exhibit 21-C). 

2 The term “brix” refers to an equivalent sugar scale of refractive indices for measuring soluble solids. See 7 C.ER. 
§ 52.1553 (1992). At trial, Nestle’s expert witness, Dr. Philip Nelson, testified that the brix level is important because a 
higher soluble-solids content indicates that the product possesses more value and thus can be marketed at a higher 
retail price. 

3 Subheading 2002.10.00, HTSUS (1992) references subheading 9903.23.17, HTSUS, which provides for the imposi- 
tion of a 100 percent ad valorem retaliatory duty on certain products from the European Community (“E.C.”) in 
response to the U.S.-E.C. beef hormone dispute. Presidential Proclamation 5759, 52 Fed. Reg. 49,131, 49,133 (Dec. 30, 
1987). 
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A. Subheading 2002.10.00, HTSUS: Tomatoes in Pieces: 


The threshold question in this case is whether the imported tomato 
product was properly classified by Customs under subheading 
2002.10.00, HTSUS, as “tomatoes prepared or preserved otherwise 
than by vinegar or acetic acid: tomatoes, whole or in pieces,” i.e. “toma- 
toes in pieces.” The meaning of a tariff term is a question of law. Brook- 
side Veneers, Ltd. v. United States, 6 Fed. Cir. (T) 121, 124, 847 F.2d. 786, 
788 (1988). Whether a particular product fits within a properly defined 
tariff term is a question of fact. Hasbro Indus. Inc. v. United States, 
7 Fed. Cir. (T) 110, 112, 879 F.2d 838, 840 (1989). When a tariff term is 
not clearly defined in either the HTSUS or its legislative history, the cor- 
rect meaning of a tariff term is generally resolved by ascertaining its 
common and commercial meaning. See, e.g., W.Y. Moberly, Inc. v. United 
States, 9 Fed. Cir. (T) 50, 52, 924 F.2d. 232, 235 (1991). 

Customs argues that the common meaning of “tomatoes in pieces” is 
canned tomatoes. Customs asserts that the Malpica product fits that 
meaning because it conforms to both the standards of identity for 
canned tomatoes of the Food and Drug Administration (“FDA”) as set 
forth at 21 C.FR. § 155.190 (1991) (“FDA standards”), and to the trade 
understanding and consumer expectations of what is meant by the term 
“canned tomatoes.” Nestle does not dispute that the Malpica product 
contains tomatoes in pieces.* Rather, Nestle asserts that Customs’ clas- 
sification is incorrect because the Malpica product is more than toma- 
toes in pieces. When an article is in character or function something 
other than as described by a specific provision in the tariff schedule, 
either more limited or more diversified, and the difference is significant, 
it cannot be classified within that provision. Robert Bosch Corp. uv. 
United States, 63 Cust. Ct. 96, 103-04, C.D. 3881 (1969) (citations 
omitted). If the difference is merely an improvement or amplification, 
and the essential character of the merchandise is preserved or only inci- 
dentally altered, the rule is that an eo nomine designation will include all 
forms of the article, absent contrary legislative intent or commercial 
designation. Jd. at 104 (citing Nootka Packing Co. v. United States, 
22 CCPA 464, T.D. 47,464 (1935)). To determine whether a product is 
more than that provided for in a particular tariff provision, the court 
must first ascertain the common meaning of that provision and compare 
it with the merchandise in question. E. Green & Son (New York), Inc. v. 
United States, 59 CCPA 31, 34, 450 F.2d 1396, 1398 (1971). 

Therefore, the court will first determine the common meaning of 
“tomatoes, whole or in pieces,” taking guidance from the FDA standards 
of identity for canned tomatoes. The court is careful to note, however, 
that compliance with the FDA standards for canned tomatoes is not dis- 
positive in this classification issue. The court will then examine the Mal- 
pica product in light of this common meaning. 


4 The Malpica product is a tomato product; it is preserved not by vinegar or acetic acid, but because it is canned. 
Examination of the Malpica product clearly indicates that the tomatoes are in “pieces.” Thus, the Malpica product 
undeniably contains “tomatoes in pieces, preserved otherwise than by vinegar or acetic acid.” 
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The court first notes that not every product composed of tomatoes 
was intended to be classified as “tomatoes, whole or in pieces.” The 
Explanatory Notes specifically state that HTSUS Heading 2002 
“excludes tomato ketchup and other tomato sauces.”° Furthermore, 
even within this heading for prepared or preserved tomatoes, tomato 
paste and tomato puree are distinguished from tomatoes, whole or in 
pieces.® Courts have often noted that “a seemingly broad descriptive 
tariff term is not to be taken as encompassing every article which may 
literally come within that term * * *” United States v. General Elec. Co., 
58 CCPA 152, 156, 441 F.2d 1186, 1189 (1971); see, e.g., Mitsubishi Int'l 
Corp. v. United States, 17CIT__—,__—_—«, 829 F Supp. 1387, 1397 (1993). 
Given the absence of evidence to the contrary, the court finds that the 
provision for “tomatoes, whole or in pieces” is intended to embrace only 
those products that fall squarely within the common meaning of that 
tariff term. 

The FDA standards of identity for canned tomatoes provide guidance 
as to the common meaning of “tomatoes, whole or in pieces.” 21 C.FR. 
§ 155.190(a)(1)(i) (1991) provides a description of canned tomatoes. 
Specifically, canned tomatoes are described as the food product prepared 
from peeled or unpeeled mature tomatoes of red or reddish varieties. 
The tomato stems and calicies must be removed, and the tomatoes must 
be cored, except where the internal core is insignificant to texture and 
appearance. Id. The tomatoes may be in a variety of styles, such as 
whole, diced, sliced, wedges, or in pieces.’ Optional ingredients may be 
added to the tomatoes, including salt, spices, flavoring or seasoning, as 
well as vegetable ingredients such as onion, peppers, and celery, not to 
exceed ten percent by weight of the finished food. Jd. § 155.190(a)(2). 
Finally, the tomatoes may be packed in an optional packing medium 
such as tomato paste or puree. Id. § 155.190(a)(3). 

Based on the evidence and testimony presented at trial, the court 
finds that the essential character of a product classifiable under the pro- 
vision “tomatoes, whole or in pieces” is defined by the tomatoes con- 


5 Customs Co-Operation Council, Harmonized Commodity Description and Coding System: Explanatory Notes 
(“Explanatory Notes”) Section IV, Chapter 20 at 148 (1986). Explanatory Note 20.02 states in full: 


20.02—Tomatoes Prepared or preserved Otherwise Than By Vinegar Or Acetic Acid. 
2002.10—Tomatoes, whole or in pieces 
2002.90—Other 
This heading covers tomatoes, whether whole or in pieces, other than tomatoes prepared or preserved by vine- 
gar or acetic acid (heading 20.01) and tomatoes presented in the states culiel chapter 7. Tomatoes are 
classified in this heading irrespective of the type of container in which they are put up. 
The heading also includes homogenised prepared or preserved tomatoes (e.g., tomato purée, paste or concen- 
trate) and tomato juice of which the dry weight content is 7% or more. However, the heading excludes tomato 
ketchup and other tomato sauces (heading 21.03) and tomato soup and preparations therefor (heading 21.04). 


6 The parties have stipulated that tomato paste (subheadings 2002.90.0010 and 2002.90.0020, HTSUS) and tomato 
puree (subheadings 2002.90.0030 and 2002.90.0040, HTSUS) are not within the trade understanding of a tomato 
sauce. Pretrial Order, Statement of Uncontested Facts 25. The parties have further stipulated that the subject mer- 
chandise is not tomato ketchup (subheading 2103.20.20, HTSUS). Id. 1 18. 


791 CER. § 155.190(a)(4) specifies four styles in which the tomatoes may be prepared. Defendant’s witness, Ms. 
Nannie Rainey, testified that this list is not exclusive. See, e.g., Joint FAO/WHO Food Standards Programme, Codex 
Alimentarius Commission, 2 Codex Alimentarius: Codex Standards For processed Fruits And Vegetables And Edible 
Fungi 3 (Codex Standard for Canned Tomatoes) (1981) (“Codex Alimentarius”). A tomato product is not required to be 
prepared as whole, diced, sliced, or in wedges, in order to comply with the FDA standards. Labeling a tomato product 
prepared in an unlisted style, such as “chunks” or “pieces,” would not preclude that tomato product from satisfying the 
FDA standards for canned tomatoes. 
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tained in the product. As defendant’s witness, Ms. Nannie Rainey, Chief 
of the Food Standards Branch of the FDA, testified, “[t|he only thing 
that must be in canned tomatoes is tomatoes. All the other ingredients 
are optional.” In the court’s view, any optional ingredients added must 
serve to complement, highlight, and not overwhelm, the essential char- 
acter of the tomatoes. When too much ofan optional ingredient or a com- 
bination of optional ingredients are added to tomatoes, whole or in 
pieces, such that the flavor, aroma, texture and consistency of the 
tomato component are materially altered, that product can no longer be 
deemed to be just tomatoes, whole or in pieces. Instead, such a product 
becomes something more than tomatoes, whole or in pieces; indeed, that 
product is more accurately described as either a sauce, a preparation for 
sauce, or some other prepared or preserved tomato product. 

The government errs in arguing that if the Malpica product satisfies 
the FDA standards for canned tomatoes it therefore must be classified 
as tomatoes in pieces, and cannot be classified under any of Nestle’s 
alternative subheadings. This position is wrong for several reasons. 
First, it is well established that statutes, regulations, and administra- 
tive interpretations not related to tariff purposes are not determinative 
of customs classification disputes. United States v. Mercantil Distribui- 
dora, S.A., 43 CCPA 111, 116-17, C.A.D. 617 (1956) (USDA regulation 
interpreting meaning of “cured beef” is not binding for tariff purposes); 
see also Amersham Corp. v. United States, 5 CIT 49, 56, 564 F Supp. 813, 
817 (1983), aff'd, 2 Fed. Cir. (T) 33, 728 F2d 1453 (1984) (rules and regu- 
lations developed to protect public safety are not determinative of cus- 
toms classification disputes) . Furthermore, this court has specifically 
noted that FDA standards of identity are not controlling for tariff classi- 
fication purposes. Charles Jacquin et Cie, Inc. v. United States, 14 CIT 
803, 805 (1990) (“‘An imported product, properly labeled a jam accord- 
ing to FDA standards, might be dutiable as preserved fruit; similarly, 
some imported products labeled as a “preserve” (e.g., strawberry pre- 
serves) may be dutiable as jam.’” (quoting 8 Summaries of Trade and 
Tariff Information, Schedule 1 at 267 (1969))); see also Joseph F-: Hen- 
drix v. United States, 82 Cust. Ct. 264, 271, C.D. 4809 (1979) (although 
enlightening, FDA regulation is “not determinative”); Alexandria Int'l, 
Inc. v. United States, 13 CIT 689, 696-97 (1989) (the use of FDA 
“requirements” intended to aid interpretation of FDA statutes is of 
questionable value for determining the tariff meaning of “sardine”). 

Unlike canned tomatoes, no FDA standards exist for non-standard- 
ized tomato-based products such as spaghetti sauce, chili sauce, or pizza 
sauce. No definitions of these products have been officially recognized. 
instead, manufacturers are free to formulate such products in accor- 
dance with evolving consumer preferences.® Therefore, in this case, the 
FDA standards of identity for canned tomatoes are not very helpful in 


8 See, e.g., National Food Processors Association, Tomato Products: Bulletin 27-L at 15, 30 (6th ed. 1992). This bulle- 
tin was referred to at trial as the canning industry’s “canning bible.” 
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distinguishing canned tomatoes from any other non-standardized 
tomato-based product. 

Furthermore, the FDA canned tomato standards are so broadly 
defined that a product may properly be labeled as canned tomatoes 
according to the FDA standards, and yet the contents of that product 
may be more accurately described as either a sauce or a preparation for 
sauce, as those terms are commonly understood. As noted earlier, the 
FDA standards permit optional ingredients to be added to the tomatoes. 
The FDA standards, however, clearly do not specify a minimum or maxi- 
mum amount of spices or puree that may be added. At some point, the 
addition of spices, puree, or other optional ingredients will materially 
alter the flavor, aroma, texture, and consistency of the tomato compo- 
nent such that an examination of the resulting tomato product will lead 
to the inevitable conclusion that chat product is more than just toma- 
toes, whole or in pieces. Although the FDA standards state that optional 
ingredients may be added to canned tomatoes, their failure to acknowl- 
edge and delineate a threshold as to when a product becomes more than 
tomatoes in pieces limits the value of the FDA standards in resolving the 
classification dispute that is presently before this court. 

Upon examination of the Malpica product, the court finds that the 
Malpica product does not fit within the common meaning of “tomatoes 
in pieces.” The court acknowledges that the Malpica product could be 
labeled “chunky tomatoes in puree with basil” according to the FDA 
standards. However, the essential character of the Malpica product is 
not found exclusively within the tomato pieces. After pouring out the 
Malpica product, a visual inspection indicates that the Malpica product 
consists of approximately equal parts of tomato puree and tomato 
pieces. The court finds that the puree contained in the Malpica product 
is clearly more than a packing medium for the tomato pieces; rather it is 
an integral component that contributes to the essence of the Malpica 
product. Neither is the puree an incidental supporting ingredient for 
the tomato pieces; the thickness and robust flavor of the puree plays a 
primary role in the composition of the Malpica product. Furthermore, 
the court also detects a trace amount of basil aroma and flavor within 
the Malpica product. After examining the subject merchandise, the 
court agrees with Nestle’s claim that the puree is equally as important 
as the tomato pieces in the composition of the Malpica product, and 
thereby brings the Malpica product beyond the scope of the tariff provi- 
sion for preserved tomatoes. The Malpica product is, in fact, more than 
tomatoes in pieces. The court, therefore, finds that Nestle has rebutted 
the presumption of correctness that attaches to Customs’ classification 
decisions. See 28 U.S.C. § 2639(a)(1) (1988). Next, the court will 
examine Nestle’s proposed alternative tariff provisions to determine 
whether the Malpica product is a tomato sauce, a preparation for sauce, 
or other prepared tomatoes. 
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B. Nestle’s Alternatives: Tomato Sauce, Preparation for Sauce, or Other 
Prepared or Preserved Tomatoes: 

Nestle argues that the Malpica product should be classified under one 
of the following four alternative tariff provisions: (1) “sauces and prepa- 
rations therefor; mixed condiments and mixed seasonings; mustard 
flour and meal and prepared mustard: tomato ketchup and other tomato 
sauces: other” under subheading 2103.20.40, HTSUS (“other tomato 
sauces”); (2) “sauces and preparations therefor; mixed condiments and 
mixed seasonings; mustard flour and meal and prepared mustard: 
other: other” under subheading 2103.90.60, HTSUS (“preparation for 
sauce”); (3) “tomatoes prepared or preserved otherwise than by vinegar 
or acetic acid: other: other” under subheading 2002.90.00, HTSUS 
(“other prepared or preserved tomatoes”); or (4) “food preparations not 
elsewhere specified or included: other: other” under subheading 
2106.90.60, HTSUS (“food preparations, other”).9 


1. Subheading 2103.20.40, HTSUS: Other Tomato Sauces: 


The next question to be addressed is whether the Malpica product is 
properly deemed a tomato sauce. First, the court will discuss the rela- 
tionship between the common meaning of “tomato sauce” and the com- 
mon meaning of “sauce.” Second, the court will address the issue of 
whether the common meaning of “other tomato sauces” includes 
“chunky” tomato sauces, or is limited only to smooth tomato sauces. 
Third, the court will establish criteria by which a product can be identi- 
fied as a sauce. Finally, the court will examine whether the Malpica 


product falls within the common meaning of “other tomato sauces.” 


(a) Common Meaning of “Other Tomato Sauces”: 

The common meaning of “other tomato sauces” is based on the com- 
mon meaning of the term “sauce.” In 1894, the U.S. Supreme Court 
reviewed the common meaning of the term “sauce” and determined 
that: 


The word “sauce,” as commonly used, designates a condiment, gen- 
erally but not always of liquid form, eaten as an flavor and make it 
more palatable; and is not applied to anything which is eaten, alone 
or with a bit of bread, either for its own sake only, or to stimulate the 
appetite for other food to be eaten afterwards. 


Bogle v. Magone, 152 U.S. 623, 625-26 (1894) (subsequently followed by 
Del Gaizo Distrib. Corp. v. United States, 24 CCPA 64, T.D. 48,376 
(1936); United States v. Neuman & Schwiers Co., 18 CCPA 1, T.D. 43,971 
(1930)). This is consistent with the Oxford English Dictionary, which 
defines “sauce” as “[a]ny preparation, usually liquid or soft, and often 
consisting of several ingredients, intended to be eaten as an appetizing 
accompaniment to some article of food.” 14 Oxford English Dictionary 
512 (2d ed. 1989). 


9 The court limits its discussion to the first three alternatives. The remaining heading, “food preparations, 
other, need not be addressed because the court finds that the Malpica product is in fact specified elsewhere in the tariff 
schedule. 





30 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 32, AUGUST 10, 1994 


Historically, the tariff provisions for “sauces and preparations 
thereof” have consistently covered a broad range of sauces, including 
thin soy sauce, gravy mixes, tartar sauce, Worcestershire sauce, chut- 
ney, sweet and sour sauces, ketchup, chili sauce, barbecue sauce, spa- 
ghetti sauce, mayonnaise, and any salad dressings. Summary of Trade 
and Tariff Information: Edible Preparations: TSUS Items 182.05-.46. 
182.49-183.05 at 50, USITC Pub. No. 841 (March 1982). Under the cur- 
rent HTSUS provision for “sauces and preparations therefor,” subhead- 
ing 2103.20 provides for “tomato ketchup and other tomato sauces.” 
Also, it appears that subheading 2103.20.40, HTSUS, which covers 
“other tomato sauces,” was intended to correspond to tomato sauces for- 
merly covered by item 141.65, TSUS, and other sauces covered by Item 
182.46, TSUS. See Continuity of import and Export Trade Statistics 
After implementation of the Harmonized Commodity Description and 
Coding System, Annex I at 15, 26; Annex II at 27, USITC Pub. No. 2051 
(Jan. 1988). 

Given the historically broad coverage intended for the tariff provision 
for other sauces, the court finds that there are only two prerequisites to 
classification under the HTSUS provision for other tomato sauces; spe- 
cifically, they are: (1) the product must be a sauce; and (2) tomatoes must 
be the primary ingredient of that sauce. The court therefore adopts the 
previously cited definitions of sauce, and finds that the common mean- 
ing of “tomato sauce” is defined as those tomato-based food products 
that are generally but not necessarily in liquid form, eaten as an appetiz- 
ing accompaniment to some other food in order to make that other food 
more flavorful and more palatable. This provision covers not only tradi- 
tional smooth tomato sauces,!° but also other non-standardized tomato- 
based sauces, such as pasta sauces, chili sauces, barbecue sauces, and 
pizza sauces. 

Customs argues that the common meaning of other tomato sauces is 
limited only to smooth tomato sauces. Customs relies on the Explana- 
tory Notes’ discussion of the provision for sauces and preparations 
therefor!! to argue that the common and commercial meaning of tomato 
sauce does not encompass chunky tomato sauces. For several reasons, 
the court finds that Customs’ interpretation of the common meaning of 
sauce is too narrow. 

First, the court deems the Explanatory Notes for tomato sauce unper- 
suasive. Courts have noted that the Explanatory Notes are not control- 


10smooth tomato sauces are defined by the United States Department of Agriculture (“USDA”) Standards for 
Grades of Tomato Sauce which are located at 7 C.F.R. § 52.2371 (1992). Unlike the mandatory FDA Standards of iden- 
tity for canned tomatoes, the USDA standards for tomato sauce are merely quality standards that are made available 
for voluntary compliance by tomato processors. National Food Processors Association, Tomato Products: Bulletin 27-L 
at 15 (6th ed. 1992). 

11 Fyplanatory Note 21.03 states, in relevant part: 

This heading covers preparations, generally of a highly spiced character, used to flavour certain dishes (meat, 
fish, salads, etc.), and made from various ingredients (eggs, vegetables, meat, fruit, flours, starches, oil, vinegar, 
sugar, spices, mustard, flavourings, etc.). Sauces are generally in liquid form * * * 

The heading includes certain products based on v reading 20 or fruit, but these differ from the preserved products 
in Chapter 20 (and more especially those under heal ing 20.01) in that they are mainly liquids, emulsions or sus- 
pensions containing very little solid matter * 

Explanatory Notes, Section IV, Chapter 21 at 158. 





U.S. COURT OF INTERNATIONAL TRADE 31 


ling in the interpretation of the Harmonized Tariff System. See, e.g., 
Pfaff Am. Sales Corp. v. United States, 16 CIT 1073, 1076 (1992) (citing 
H.R. Conf. Rep. No. 576, 100th Cong., 2d. Sess. 549 (1988)). Moreover, 
the express terms of the Explanatory Notes do not preclude chunky 
tomato sauces. The use of “generally” and “mainly” indicate that the 
drafters of the Harmonized System recognized that the common mean- 
ing of tomato sauces was not limited exclusively to smooth tomato 
sauces. 

Second, although not controlling, several of Customs’ classification 
ruling letters also support the conclusion that the common meaning of 
other tomato sauces includes chunky tomato sauces. In determining 
that a certain “I] Sugo” tomato product would be classified under sub- 
heading 2103.20.4020, HTSUS as a sauce, Customs stated: “‘Il Sugo’ isa 
food product made from semi-concentrated tomatoes, tomato pulp, salt, 
fresh basil, sugar, and fresh onions. Examination of the sample finds a 
product with a pulpy, homogenous consistency, with scattered pieces of 
basil leaf, and occasional soft, irregularly-shaped tomato and onion 
pieces.” Plaintiff's Exhibit 37-B (New York Ruling Letter 886114 dated 
June 4, 1993) (emphasis added).!? 

Third, the court notes that sauces have continuously evolved 
throughout history.!* Testimony at trial revealed that, subsequent to 
the publication of the Explanatory Notes in 1986, consumer preferences 
for tomato-based pasta sauces have evolved from traditional smooth 
tomato sauces such that consumers now accept, and even demand, 
chunky sauces. Since the first “chunky” spaghetti sauce, Ragu Chunky 
Garden Style, was introduced in 1983, chunky pasta sauces have 
steadily acquired a significant market share of the pasta sauce market.!4 
Ms. Dawn Caldwell, Contadina’s category director responsible for the 
marketing and product development of Contadina refrigerated pasta 
sauces, attributed the growth in the popularity of “chunky” sauces to 
consumers positively identifying the term “chunky” with a sauce that 
looks and tastes fresh and home-made. In support of the trend toward 
chunkier tomato sauces, Dr. Philip Nelson, from the Purdue university 
Department of Food Science, testified that larger tomato pieces in a 
sauce are desirable because the larger pieces of tomato retain a truer 
tomato flavor. Therefore, marketing research on consumer preferences 


12g; milarly, Customs determined that “Pomi Pasta Sauce with Basil” would be classified as other tomato sauce 
under subheading 2103.20.40, HTSUS. That product consisted of chopped tomatoes, tomato paste, basil, salt and 
sugar. “Examination of & sample disclosed a product which was of relatively loose consistency, flowed freely, and had a 
pulpy, homogenous appearance. It had very small pieces of tomatoes, smaller, in fact than the scattered particles of basil 
leaf present, with no skin, seeds or large pieces of tomato apparent.” Plaintiff's Exhibit 37-I (Headquarters Ruling 
Letter 952976 dated Feb. 11, 1993). 


13 For a thorough overview of the history of sauce making from ancient Greek and Roman times to current sauce 
trends, see James Peterson, Sauces: Classical and Contemporary Sauce Making 1-19 (1991); see also Jerald W. Chesser, 
The Art and Science of Culinary Preparation 202 (1992). 


14Chunky sauce sales accounted for 17.5 percent of all spaghetti/marinara sauce sales in 1989, and 21.0 percent in 
1993. See Plaintiff's Exhibits 31 and 32 (Nielsen Marketing Research, Nielsen SCANTRACK Market Planner: Charac- 
teristic Group Volume Trend Report (6/17/89 to 6/12/93)). Ragu’s Chunky Garden Style alone had an 8.9 percent mar- 
ket share of supermarket sales of spaghetti/marinara sauces in 1992. Sauces Gain on Pasta’s Popularity, Food Busi- 
ness, June 28, 1993, at 20-22. (Plaintiff’s Exhibit 10). Ragu’s Chunky Garden Style is among the company’s most popu- 
lar sauces “because it comes closest to what consumers are looking for today.” Id. at 22. 
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supports the conclusion that the common meaning is no longer confined 
to traditional smooth tomato-based sauces, but also includes chunky- 
style tomato sauces. 

This court has previously noted that “[i]t is conducive to the steady 
and predictable development of the tariff law that inventive improve- 
ments which continue to be known by a traditional name not be 
excluded from a class simply because of their new physical characteris- 
tics.” Atlas Copco North Am., Inc. v. United States, 17 CIT ____, 837 
F. Supp. 423, 426-27 (1993); see also Joseph F: Hendrix, 82 Cust. Ct. at 
271; Klipstein & Co. v. United States, 4 Ct. Cust. 510, 514, T.D. 33,936 
(1913). To declare that the common meaning of tomato sauce is limited 
only to traditional smooth tomato sauces would ignore the reality of the 
numerous chunky pasta sauces, barbecue sauces, and pizza sauces lin- 
ing supermarket shelves today that are clearly and commonly under- 
stood by consumers to be other tomato sauces. Consequently, the court 
finds that the tariff provision for “other tomato sauces” is not limited to 
tomato sauces that are smooth in texture.!® 

To determine whether a product fits within the common meaning of 
tomato sauce, the court will examine a variety of key features, including 
its ingredients, flavor, aroma, texture, consistency, actual and intended 
use, and marketing. See, e.g. , Neuman & Schwiers Co., 18 CCPA at 3. 
The court finds that of these key features, actual and intended use are of 
paramount importance in determining whether a product is classifiable 
as a tomato sauce. See Heraeus-Amersil, Inc. v. United States, 10 CIT 
197, 202, 658 F Supp. 290, 294 (1986). A product is a tomato sauce if it 
can be used “asis,” i.e. the product can be eaten as an accompaniment to 
other foods to make such foods more flavorful and palatable. Whether a 
product is fit for use as a sauce depends upon more than the mere possi- 
bility of use; rather, substantial actual use as a sauce must be demon- 
strated. See Wah Shang Co. v. United States, 44 CCPA 155, 159, C.A.D. 
654 (1957). Substantial actual use means more than incidental use but 
not chief use. W.R. Filbin & Co. v. United States, 9 Fed. Cir. (T) 155, 156, 
945 F2d 390, 392 (1991). 

A product’s physical features are to be considered in light of their 
effect on the product’s ability to be used as a sauce. The court must 
determine whether the subject merchandise is a substantially finished 
food preparation that can be used as a sauce and not a mere input mate- 
rial to be used as an ingredient in other food preparations. See Del Gaizo 
Distrib. Corp., 24 CCPA at 67. Among the physical characteristics (i.e. 
ingredients, flavor, aroma, texture and consistency) to be considered in 
determining whether a product can be used as a sauce, flavor and the 
amount of seasoning are most significant. Indeed “[a]n essential point 


15 The court recognizes the possibility that a product may be considered too chunky to be deemed a tomato sauce. 
However, Customs’ expert witness, Mr. Richard Hyams, testified that there is no standardized amount or size of tomato 
chunks that a chunky tomato sauce must have. Suffice to say that a chunky tomato sauce need not be limited to only 
small particles of tomatoes. On the other hand, as the pieces of tomato in a product become larger and more numerous, 
the harder it becomes to integrate those pieces with puree, paste, or pulp, to form a uniform food product physically 
recognizable and usable as a tomato sauce. Indeed, if the tomato pieces are too large so that they cannot fit into one’s 
mouth, such a product obviously would not be very useful or appetizing as a sauce. 
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in the making of a sauce is the seasoning.” Jerald W. Chesser, The Art 
and Science of Culinary Preparation 202 (1992) (Defendant’s Exhibit 
L-9). A tomato sauce contains characterizing ingredients such as pep- 
per, onions, vinegar, sugar, basil, oregano, etc., in quantities that materi- 
ally alter the flavor, aroma, texture and consistency of the tomato 
component. See 2 Codex Alimentarius 105 (Codex Standard for Pro- 
cessed Tomato Concentrates) (1981). This is highlighted in the testi- 
mony of Customs’ expert witness, Mr. Richard Hyams, who noted that 
although puree is often used as an ingredient for sauce, puree by itself 
would not be considered a sauce primarily because it lacks the requisite 
amount of spicing. 

The Explanatory Notes state that sauces are “generally of a highly 
spiced character.” Explanatory Notes, Section IV, Chapter 21 at 158. 
Despite the importance of flavor in determining whether a product is a 
tomato sauce, there are no objective methods of flavor evaluation avail- 
able. The court recognizes that any determination as to whether a prod- 
uct is sufficiently spiced will be subjective and will vary according to 
each individual’s tastes. Nevertheless, any finding as to whether a prod- 
uct possesses characterizing ingredients that materially alter the flavor, 
aroma, texture, and consistency of the tomato component must relate to 
the ultimate consideration of whether that product would be eaten 
together with and in addition to other foods in order to make the other 
foods flavorful and more palatable. Having established this criteria, the 


court now turns to the question of whether the subject merchandise, i.e. 
the Malpica product, satisfies the common meaning of tomato sauce. 


(b) The Malpica Product Does Not Fit Within The Common Meaning of 
Tomato Sauce: 


The court notes the maxim that the product itself is a very potent wit- 
ness. Marubeni Am. Corp. v. United States, 17 CIT ___, 821 F Supp. 
1521, 1523 n.3 (1993) (citation omitted). Upon analyzing the physical 
characteristics of the Malpica product and considering the intended and 
actual uses of the Malpica product, the court concludes that the Malpica 
product is not a sauce. First, the physical characteristics. The ingredient 
list indicates that the Malpica product contains tomato pieces, tomato 
puree, citric acid, salt, and basil. Pretrial Order, Statement of Uncon- 
tested Facts 1 13. A strong tomato odor is quite evident upon opening the 
can. Upon emptying the contents of the Malpica product, the court finds 
skinless tomato pieces that are irregularly shaped, ranging in size from 
approximately 0.25 to 1.25 inches long. The pieces have a soft texture 
and yield to pressure. Tomato seeds are visible. The Malpica product is 
composed of about half puree, and about half tomato pieces. One whole 
basil leaf is visible. Spooning through the Malpica product, the court 
notes that the puree is thick and clings to the spoon. 

The court finds that the size of the chunks of tomatoes in the Malpica 
product are not too big so as to place the product outside of the common 
meaning of a chunky style tomato sauce. All pieces can easily be deemed 
bite size. Furthermore, the court does not find the tomato pieces to be 
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too numerous. About half of the Malpica product is composed of tomato 
pieces; clearly, however, the Malpica product is more than tomatoes in 
pieces soaking in an incidental amount of puree. Indeed, the thickness of 
the puree stands out in the court’s examination of the Malpica product. 
Upon emptying the contents of the Malpica product into a bowl, the 
tomato pieces and puree combine to form a visually appealing product 
resembling a sauce. 

Nevertheless, although the visual appearance of the Malpica product 
resembles a sauce, its flavor is not one of a true tomato sauce. The court 
finds that the tomato flavor is so dominant that the effect of one basil 
leaf is clearly insufficient to materially alter the aroma or taste of the 
tomato component. Any basil flavor that the Malpica product possesses 
is only incidental to the tomato component. In this case, one basil leaf is 
not enough to elevate the constituent tomato pieces and puree to the 
level of a cognizable sauce. 

The use of the Malpica product also supports the court’s conclusion 
that it is not a sauce. The Malpica product is used to make Contadina 
brand Marinara and Plum Tomato pasta sauces, which are found in the 
refrigerated section of supermarkets.'® It is undisputed that the Mal- 
pica product is neither retailed nor marketed as a sauce in its condition 
as imported. The court is not persuaded by the testimony of Ms. Dawn 
Caldwell that the Malpica product could be marketed as imported as a 
“chunky fat free tomato sauce.” Such hypothetical marketing and prod- 
uct development is not very persuasive. The court is persuaded most by 
its own taste test, from which the court concludes that the Malpica prod- 
uct would not realistically be eaten as an accompaniment to other foods 
such as pasta in order to make such other foods more flavorful and palat- 
able. According to the testimony of Nestle’s witness, Mr. Gerometta (a 
distinguished French-trained chef), the Malpica product would at best 
be characterized as “a lousy sauce” that would be enjoyed only by those 
with less refined tastes in sauces. The court finds that the Malpica prod- 
uct is not fit for substantial actual use as a sauce. The court tasted a 
product that had a rich puree taste which blended smoothly with fresh- 
tasting tomato pieces. However, a true sauce would possess a greater 
spice content than that contained in the Malpica product. In sum, hav- 
ing examined the Malpica product, the court concludes that the subject 
merchandise cannot accurately be characterized as a sauce because it 
does not taste or smell like a tomato sauce, and is neither intended nor 
actually used as a tomato sauce. 


2. Subheading 2103.90.60, HTSUS: “Preparation For Sauce”: 


Having determined that the Malpica product is not a sauce, the court 
now examines whether the Malpica product is a preparation for sauce as 
provided in subheading 2103.90.60, HTSUS. The court will first deter- 


16 The court is careful to note that sauces can be used to make other sauces. Mr. Roberto Gerometta, a Nestle corpo- 
rate executive chef, presented credible testimony that a smooth tomato sauce is often used as the base for other sauces. 
Thus, the mere use of a product in manufacturing a sauce does not automatically preclude that intermediate product 
from being classified as a sauce itself. 
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mine the common meaning of the term “preparation for sauce.” 
The court will then determine whether the Malpica product is properly 
classified under subheading 2103.90.60, HTSUS as a tomato sauce 
preparation. 

Because the term “preparation for sauce” is not defined by the 
HTSUS, the court must first determine its common meaning. At trial, 
testimony was heard from both Nestle and the government that the 
term “preparation for sauce” is not used or recognized within the 
tomato industry. The term “preparation” has been defined as “some- 
thing that is prepared: something made, equipped, or compounded for a 
specific purpose * * *.” Webster’s Third New International Dictionary 
1790 (unabridged 1993); see, e.g., Mita Copystar Corp. v. United States, 
17 CIT , Slip Op. 93-76 at 13-14 (1993) (toners and developers are 
properly classified as chemical preparations), aff'd, 21 F.3d 1079 (Fed. 
Cir. 1994). The Oxford English Dictionary defines “preparation” as a 
“substance specially prepared, or made up for its appropriate use or 
application, e.g. as food or medicine * * *.” 12 Oxford English Dictio- 
nary 374 (2d ed. 1989). And in United States v. P John Hanrahan, Inc., 
45 CCPA 120, C.A.D. 684 (1958), the court elaborated upon what consti- 
tutes a “preparation” in its analysis of the tariff term “edible prepara- 
tion.” The Hanrahan court stated that “where the imported 
merchandise is a distinct and recognized article of commerce, having an 
individual name, and which is produced from a raw material by a defi- 
nite series of steps, said merchandise is a preparation.” Jd. at 122. Based 
on the cited authorities, the court finds that the common meaning of the 
tariff term “preparation for sauce” refers to a product that is produced 
from a raw material by a definite series of steps, and is specifically made 
to be used as a substantially advanced base or intermediate of a sauce. 

At trial, the court heard credible testimony that Nestle intended that 
the Malpica product be used as the base for its Contadina Plum Tomato 
and Marinara pasta sauces. Nestle established certain specifications for 
the Malpica product so that it would satisfy the color, taste, consistency, 
etc. desired for its Contadina brand refrigerated pasta sauces. Further- 
more, Customs concedes that the Malpica product is actually used as an 
ingredient for “finished” pasta sauces sold at retail. In fact, testimony 
presented indicates that the Malpica product’s sole actual use is as an 
intermediate for the Contadina pasta sauces. A product’s actual use can- 
not be ignored in determining whether a product falls within an eo 
nomine tariff provision. United States v. Quon Quon Co., 46 CCPA 70, 
73, CAD. 699 (1959). Based on the evidence presented, the court finds 
that not only is the Malpica product specifically intended, but it is also 
actually used, as a base for the preparation of other finished sauces. For 
the foregoing reasons, the court concludes that the Malpica product is 
classifiable under subheading 2103.90.60, HTSUS, as a preparation for 
sauce. 

The court rejects the government’s argument that only products in 
powder form fall within this tariff provision. The relevant Explanatory 
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Notes state that “preparations for sauces are usually in the form of pow- 
ders to which only milk, water, etc. need to be added to obtain a sauce.” 
Explanatory Notes, Section IV, Chapter 20 at 158. The court, however, 
finds that preparations for sauce need not be so narrowly limited. As 
stated earlier, although useful for guidance, the Explanatory Notes do 
not constitute controlling legislative history in the interpretation of the 
Harmonized Tariff System. Pfaff, 16 CIT at 1076. Moreover, the Explan- 
atory Notes by their own terms do not preclude the possibility that a 
sauce preparation may be in liquid form. Although sauce preparations 
are usually in powder form, the Explanatory Notes do not state that 
preparations must always be in powder form. Clearly the term “prepa- 
rations for sauce” was intended to encompass dehydrated sauces that 
are often packaged with the vegetables, meats, or other foods with which 
they are used. Summary of Trade and Tariff Information: Edible Prepa- 
rations: TSUS Items 182.05-.46 182.49-183.05 at 49, USITC Pub. No. 
841 (March 1982). Dehydrated sauce mixes?’ are preparations for sauce 
because they are processed products intended to be used as a substan- 
tially advanced base for a sauce. These products are substantially fin- 
ished in that only water or milk must be added to the powder mix in 
order to form a finished sauce. These products are not sauces, but are 
preparations for sauces because they lack an ingredient, e.g. milk or 
water, or require further processing such as mixing, in order to become 
what is commonly understood to be a sauce. 

Similarly, the Malpica product is a preparation for sauce because it isa 
product processed according to specifications and is intended to be used 
as a base of a sauce. Like dehydrated sauce mixes, the Malpica product is 
substantially finished in that only seasoning and other characterizing 
ingredients must be added in order to form a finished sauce. The Mal- 
pica product is a sauce preparation, but not a sauce, because it lacks key 
ingredients such as characterizing seasonings, and requires further pro- 
cessing such as mixing, in order to become what is commonly under- 
stood to be a sauce. But for missing ingredients such as spices, 
seasoning, vegetables, etc., the Malpica product would be a sauce. 
Therefore, although the Malpica product is in liquid form, it is a prepa- 
ration for sauce because it is a substantially finished product produced 
from raw materials by a definite series of steps and is specifically made 
to be used as a base for a tomato sauce. 

The court also rejects Customs’ argument that the Malpica product is 
not a preparation for a sauce because it contains a single vegetable 
ingredient. The Malpica product is, in fact, a product consisting primar- 
ily of the combination of two ingredients: tomato pieces and tomato 
puree. Although both the pieces and puree originate from tomatoes, 
each is an individual ingredient. Indeed, the tariff schedule provides two 
distinct headings for tomatoes in pieces (2002.10.00, HTSUS) and 
tomato puree (2002.90.30, HTSUS). Defendant’s witness, Ms. Rainey, 


17 Examples of such mixes include Defendant’s Exhibits T-1 (Knorr’s Bearnaise sauce mix), T—2 (Knorr’s Bolognese 
sauce mix, 7-3 (Knorr’s Lyonnaise sauce mix), and T-4 (Knorr’s Napoli sauce mix). 
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testified that even under FDA canned tomato standards, any puree 
added to the tomatoes as a packing medium would be considered a 
second ingredient. Each ingredient is uniquely processed through a spe- 
cifically designed set of steps before being combined to form the Malpica 
product. The combination of the two primary ingredients, plus the addi- 
tion of basil, salt, and citric acid, results in a preparation for a tomato- 
based sauce. 

Consequently, given that the Malpica product is a sufficiently pro- 
cessed product, specifically intended to be used as a base for a sauce, and, 
in fact, is solely used as a substantially advanced preparation for sauce, 
the court finds that the Malpica product is properly classified under sub- 
heading 2103.90.60, HTSUS, as a preparation for sauce. 


3. Subheading 2002.90.00, HTSUS: Other Prepared or Preserved 
Tomatoes: 

The court now turns to Nestle’s third proposed tariff provision, sub- 
heading 2002.90.00, HTSUS: other prepared or preserved tomatoes. 
The court finds that, because the Malpica product is more than toma- 
toes in pieces, but is undeniably a preserved tomato product, the Mal- 
pica product is described by subheading 2002.90.00, HTSUS. 

HTSUS Heading 2002 is divided into two subheadings: tomatoes, 
whole or in pieces (2002.10), and “other” prepared or preserved toma- 
toes (2002.90). Within the “other” subheading, tomato puree is pro- 
vided for in subheadings 2002.90.0030 and 2002.90.0040. As discussed, 
the Malpica product is a preserved tomato product that is more than just 
tomatoes in pieces. The Malpica product consists of two primary ingre- 
dients: tomato puree and tomato pieces. Although the tomato pieces 
represent a significant portion of the Malpica product, the tomato pieces 
are not the essential character of the Malpica product. Rather, the com- 
bination of the tomato pieces with the tomato puree results in a pre- 
served tomato product that is something more than just tomatoes in 
pieces.'® Therefore, the Malpica product cannot be classified as toma- 
toes in pieces under subheading 2002.10.00, HTSUS. The Malpica prod- 
uct also cannot be characterized as essentially a tomato puree 
containing a few incidental tomato pieces. Therefore, the Malpica prod- 
uct cannot be classified as tomato puree under either subheading 
2002.90.0030 or subheading 2002.90.0040, HTSUS. The Malpica prod- 
uct, however, is undeniably a preserved tomato product. Because the 
Malpica product is not defined by either the tomato pieces or the tomato 
puree individually, the court finds that the Malpica product is described 


18 4 Customs classification ruling letter offers further insight. Plaintiff's Exhibit 37-K (HQRL 950128 dated Dec. 9, 
1991). Customs determined that “Pomi Italian Fresh Tomato Finely Chopped” was not classifiable as a preparation for 
sauce under subheading 2103, despite the fact that the product’s advertising literature stated that the product was 
“not * * * a sauce, but * * * a base for sauces * * *.” Customs held that the product was “more specifically classified in 
heading 2002, HTSUS, since it is exclusively a prepared or preserved tomato preparation of the type described in the 
explanatory notes. However, a canned tomato product containing a puree with a drained weight of 96% is something 
more than whole tomatoes or tomatoes in pieces.” Customs therefore concluded that the Pomi product was properly 
classified under the provision for other tomatoes prepared or preserved otherwise than by vinegar or acetic acid, i.e. 
subheading 2002.90.0050, HTSUS. 
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by subheading 2002.90.0050, HTSUS, as other prepared or preserved 
tomatoes. 

According to the HTSUS General Rules of Interpretation (“GRI”), ifa 
product is classifiable under two or more headings, the heading which 
provides the most specific description shall be preferred to headings pro- 
viding a more general description. GRI 3(a). The “other” category is 
reached only if the more specific category does not apply. Regaliti, Inc. v. 
United States, 16 CIT 407, 408 (1992). Having determined that both 
subheading 2103.90.60, HTSUS, i.e. “preparations for sauces,” and sub- 
heading 2002.90.0050, HTSUS, i.e. “other prepared or preserved toma- 
toes” describe the Malpica product, the court finds that the provision for 
a “preparation for sauce” is more specific than the provision for “other 
prepared or preserved tomatoes.” 

Additionally, courts have held that when two or more tariff provisions 
are equally descriptive of an item, the provision that describes a use gov- 
erns over a provision that describes the composition of the subject mer- 
chandise. E.M. Chemicals v. United States, 9 Fed. Cir. (T) 33, 40-41, 920 
F.2d 910, 916 (1990). The Malpica product is classifiable as a preparation 
for sauces in large part because of its intended and actual use. The Mal- 
pica product is classifiable as other prepared or preserved tomatoes 
because its composition is more than tomatoes in pieces. Therefore, 
even if one were to view these provisions as being equally specific, classi- 
fication of the Malpica product would still be governed by subheading 
2103.90.60, HTSUS. 


CONCLUSION 


The Malpica product is more than tomatoes, whole or in pieces, 
because the puree component is equally as important as the tomato 
pieces in defining the essential character of the Malpica product. 
Although the common meaning of “other tomato sauces” includes 
chunky tomato sauces, the Malpica product is not a tomato sauce 
because it cannot be used as such; i.e., it lacks sufficient amounts of 
characterizing ingredients which would materially alter the flavor, 
aroma, texture and consistency of the tomato component, such that the 
product would then be appropriate for substantial actual use as an 
accompaniment to make other foods more flavorful and palatable. The 
Malpica product is, however, a preparation for sauce because it is a prod- 
uct composed of several ingredients that are processed through a spe- 
cially designed series of steps, and is specifically intended and actually 
used as a substantially advanced base or intermediate of a finished pasta 
sauce. Judgment will be entered accordingly. 
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OPINION 


TsoucaLas, Judge: Plaintiffs, Koyo Seiko Co., Ltd. and Koyo Corpora- 
tion of U.S.A. (“Koyo”), challenge certain aspects of the Department of 
Commerce, International Trade Administration’s (“Commerce”) final 
results of the third administrative review of certain tapered roller bear- 
ings (“TRBs”) from Japan. Tapered Roller Bearings, and Parts Thereof, 
Finished and Unfinished, From Japan; Final Results of Antidumping 
Duty Administrative Review (“Final Results”), 57 Fed. Reg. 4,960 (Feb. 
11, 1992). 


BACKGROUND 


In 1987, Commerce published an antidumping duty order on TRBs 
from Japan. Antidumping Duty Order; Tapered Roller Bearings and 
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Parts Thereof, Finished and Unfinished, From Japan, 52 Fed. Reg. 
37,352 (Oct. 6, 1987). In 1991, Commerce published its final results of its 
first administrative review of TRBs covered by the 1987 order, covering 
the period March 27, 1987 through September 30, 1988. Tapered Roller 
Bearings, Finished and Unfinished, and Parts Thereof; From Japan; 
Final Results of Antidumping Duty Administrative Review, 56 Fed. Reg. 
41,508 (Aug. 21, 1991). In 1992, Commerce published its final results of 
the second administrative review of TRBs covered by the 1987 order, 
covering the period October 1, 1988 through September 30, 1989. 
Tapered Roller Bearings, Finished and Unfinished, and Parts Thereof, 
From Japan; Final Results of Antidumping Duty Administrative 
Review, 57 Fed. Reg. 4,951 (Feb. 11, 1992). On February 11, 1992, Com- 
merce published its final results in this proceeding, covering the period 
October 1, 1989 through September 30, 1990. Final Results, 57 Fed. 
Reg. 4,960. 

Koyo moves pursuant to Rule 56.2 of the Rules of this Court for judg- 
ment on the agency record, alleging the following actions by Commerce 
were unsupported by substantial evidence on the agency record and not 
in accordance with law: (1) failure to use annualized weighted-average 
US. prices (“USPs”) when it used annualized weighted-average foreign 
market values (“FMVs”); (2) failure to limit permissible deviation with 
a 10% “cap” on any single physical criterion in its model match method- 
ology; (3) treatment of home market post-sale price adjustments as indi- 
rect selling expenses while treating U.S. discounts as direct selling 
expenses; (4) treatment of home market warranty expenses as indirect 
selling expenses; (5) failure to apply a U.S. warrantyexpense factor as 
reported; (6) treatment of direct selling expenses as a reduction to U.S. 
price rather than an addition to foreign market value; and (7) failure to 
prefer comparisons of U.S. and home market similar products sold at the 
same level of commercial trade to comparisons of U.S. and home market 
identical products sold at different levels of commercial trade. Memo- 
randum of Points and Authorities in Support of Plaintiffs’ Motion for 
Judgment on the Agency Record (“Koyo’s Brief”) at 9-49. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by Commerce in an administrative proceeding 
will be sustained unless that determination is “unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). 
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1. Averaged FMV: 


Koyo alleges Commerce inappropriately compared averages of FMV 
representing home market sales over a twelve-month period with actual 
US. prices, instead of with similarly averaged U.S. prices. Koyo’s Brief at 
9-21. 

Koyo maintains such an inherently unfair comparison between indi- 
vidual prices and averaged prices distorts the dumping margins calcu- 
lated and is contrary to the antidumping statute. Jd. at 10-14. Citing the 
provision permitting Commerce to average U.S. prices and asserting 
that U.S. prices were as stable as FMVs, Koyo argues that Commerce 
abused its discretion by not averaging U.S. prices and thereby inflating 
Koyo’s dumping margins in this comparison. Jd. at 11-18. Koyo argues 
Commerce’s creation of certain annual average prices based on only a 
few home market sales further distorts the dumping margins. Id. at 
18-20. 

Commerce maintains it acted within its discretion and in accordance 
with the statutory scheme, which does not require it to average USP 
whenever it decides to average FMV. Defendants’ Memorandum in Par- 
tial Opposition to Plaintiffs’ Motion for Judgment Upon the Agency 
Record (“Defendants’ Brief”) at 8-20. Commerce asserts that to prevent 
the masking of dumping, it followed its long-standing practice of averag- 
ing USP only when perishable products are sold at distress prices as a 
result of necessity and not of unfair competition. Jd. at 8-10. Commerce 
argues its averaging was reasonable as the home market prices over the 
entire review period were stable. Id. at 16-19. 

Defendant-intervenor, The Timken Company (“Timken”) , echoes 
the arguments made by Commerce. Response of The Timken Company 
to Plaintiffs’ Memorandum in Support of its Motion for Judgment on the 
Agency Record (“Timken’s Brief”) at 17-29. 

The statute at issue here grants Commerce exclusive discretion to use 
averaging techniques as long as a significant volume of sales is involved 
and the averaging is representative: 


[T]he administering authority may— 

(1) use averaging or generally recognized sampling tech- 
niques whenever a significant volume of sales is involved or a 
significant number of adjustment to prices is required, and 

(2) decline to take into account adjustments which are insig- 
nificant in relation to the price or value of the merchandise. 


(b) Selection of samples and averages 
The authority to select appropriate samples and averages shall 
rest exclusively with the administering authority; but such samples 
and averages shall be representative of the transactions under 
investigation. 
19 U.S.C. § 1677f-1 (1988). There is no provision that requires Com- 
merce to average USP once it has averaged FMV. 
In the case at hand, Commerce conducted two studies to ensure the 
averaging of FMV would be representative. Final Results, 57 Fed. Reg. 
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at 4,963. That there was a significant volume of sales involved is not at 
issue. Thus, Commerce’s decision to average foreign market value was 
in accordance with law. 

Acting within its discretion, Commerce declined Koyo’s invitation to 
average USP: “[Averaging USP] would allow a foreign producer to mask 
dumping margins by offsetting dumped prices with prices above FMV 
* * * Except in instances where the Department has conducted reviews 
of seasonal merchandise which has very significant price fluctuations 
due to perishability, * * * the idea of averaging U.S. prices has been 
rejected.” Id. 

This Court has already decided this issue and adheres to its decisions 
in Koyo Seiko Co. and Koyo Corp. of U.S.A. v. United States, 17CIT __, 
834 F Supp. 431 (1993) and Koyo Seiko Co. and Koyo Corp. of U.S.A. v. 
United States, 17 CIT , 840 F Supp 136 (1993), aff'd, 20 F3d 1156 
(Fed. Cir. 1994), wherein this Court held the averaging of FMVs without 
any averaging of USP not to be an abuse of discretion. Therefore, the 
determination of Commerce as to this issue is affirmed. 


2. Model Match Methodology: 

Koyo argues that, for purposes of calculating dumping margins, Com- 
merce compared dissimilar merchandise because it did not impose a ten 
percent limit upon deviation from the five-criterion model match meth- 
odology (“sum of the deviations” methodology) for selecting the most 
similar home market TRB model. Koyo’s Brief at 21-32. Koyo alleges 
that, in failing to impose this ten percent “cap”, Commerce abdicated its 


statutory responsibility to make price comparisons only between U.S. 
and home market products that provide a reasonable basis for reaching 
a fair dumping determination and are comparable in commercial value, 
alike in component materials or at least in the purposes for which used. 
Id. at 32. 

Commerce asserts that when identical merchandise is not available in 
the home market for comparison with the merchandise sold in the 
United States, it is for Commerce to choose “similar” merchandise 
based upon the physical characteristics of the merchandise being 
compared. Defendants’ Brief at 20-38. Commerce argues that it has 
been granted broad discretion to devise a methodology for determining 
“similar” merchandise and that the Court should not substitute its own 
construction of the statute for Commerce’s reasonable interpretation of 
the statute. Defendants’ Brief at 22-35. Timken reiterates the argu- 
ments made by defendants. Timken’s Brief at 30-40. 

19 U.S.C. § 1677(16) (1988) is the relevant provision.! It does not spec- 
ify the methodology which is to be used and, indeed, Commerce has been 


119 U.S.C. § 1677(16) (1988) provides: 
The term “such or similar merchandise” means merchandise in the first of the following categories in respect of 
which a determination for the purposes of part II of this subtitle can be satisfactorily made: 
(A) The merchandise which is the subject of an investigation and other merchandise which is identical in 
physical characteristics with, and was produced in the same country by the same person as, that merchandise. 
Continued 
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granted broad discretion to devise a methodology for determining what 
constitutes “similar” merchandise. See Smith-Corona Group, Con- 
sumer Prods. Div., SCM Corp. v. United States, 713 F.2d 1568, 1571 (Fed. 
Cir. 1983), cert. denied, 465 U.S. 1022 (1984). 

In this review, Commerce compared home market sales of TRBs to 
US. sales according to five physical characteristics criteria, determining 
a “similar” bearing by computing a single factor, the “sum of the devi- 
ations,” which is based on differences between the U.S. and home mar- 
ket bearings. Final Results, 57 Fed. Reg. at 4,963-64. 

An accurate investigation requires that the merchandise used in the 
comparison be as similar as possible. Furthermore, as plaintiffs cor- 
rectly maintain, there is a statutory preference for comparison of most 
similar, if not identical merchandise for the purpose of FMV calcula- 
tions. 19 U.S.C. § 1677(16); see Timken Co. v. United States, 10 CIT 86, 
96, 630 F Supp. 1327, 1336 (1986). Undoubtedly, the ITA’s fundamental 
objective in an antidumping investigation is to compare the United 
States price of imported merchandise with the value of “such or similar 
merchandise” sold in the foreign market. Timken, 10 CIT at 95, 630 
F. Supp. at 1336. 

This Court recently ruled on this issue in Koyo Seiko Co., 17 CIT at 
___, 834 F. Supp. at 434-35, stating that Commerce’s methodology 
“must be used in conjunction with the ten percent cap to limit the per- 
missible deviation of the criteria used to make TRB models.” Jd. at__, 
834 F Supp. at 435. The use of a ten percent cap avoids comparisons 
between products which differ so dramatically that they simply cannot 
be considered commercially similar. Jd. More recently, this Court 
adhered to this decision in NT'N Bearing Corp. of America, American 
NTN Bearing Mfg. Corp. and NTN Corp. v. United States, 17CIT__, 
___, 835 F. Supp. 646, 648 (1993); appeal after remand, dismissed, 
18 CIT , 843 F Supp. 737 (1994). 

The Court adheres to its earlier decisions and, therefore, this case is 
remanded to Commerce to impose a 10% limit upon deviation from the 
five-criterion model match methodology used in the final results for 
selecting the most similar home market TRB model. 


3. Home Market Post-Sale Price Adjustments and U.S. Discounts: 


In its brief, Koyo argues Commerce erred in treating Koyo’s home 
market post-sale price adjustments as indirect selling expenses. Koyo’s 
Brief at 32-35. In its Reply of Koyo Seiko Co., Ltd. and Koyo Corporation 
of U.S.A. to Oppositions to Plaintiffs’ Motion for Judgment on the 


(B) Merchandise— 
(i) produced in the same country and by the same person as the merchandise which subject of the 
investigation, 
(ii) like that merchandise in component material or materials and in the purposes for which used, and 
(iii) approximately equal in commercial value to that merchandise. 
(C) Merchandise— 
(i) produced in the same country and by the same person and of the same general class or kind as the 
merchandise which is the subject of the investigation, 
(ii) like that merchandise in the purposes for which used, and 
(iii) which the administering authority determines may reasonably be compared with that 
merchandise. 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 32, AUGUST 10, 1994 


Agency Record (“Reply Brief”), Koyo withdraws its claim for treatment 
of home market post-sale price adjustments, as discussed with counsel 
for defendants and Timken. Reply Brief at 2. Accordingly, this Court will 
not further address this issue. 

Koyo also argues that Commerce erred in treating U.S. discounts as 
direct selling expenses. Koyo’s Brief at 32-35. Koyo maintains it was an 
abuse of discretion for Commerce to treat U.S. discounts differently 
from home market post-sale price adjustments since U.S. discounts 
were granted and reported on virtually the same basis as were home 
market post-sale price adjustments. Jd. Koyo asserts fairness requires 
that these costs be treated in the same manner in both markets. Id. at 
34. According to Koyo, different treatment will result in a distorted com- 
parison and the creation or widening of dumping margins on some sales. 
Id. at 35. 

Defendants respond that Commerce properly made an adverse 
assumption and treated U.S. discounts as direct expenses, given that 
Koyo failed to provide sufficient information demonstrating that its 
adjustment was indirect and that it is to Koyo’s advantage to have U.S. 
discounts treated as indirect expenses. Defendants’ Brief at 38-43. Tim- 
ken adds that this practice is well-established and there is no require- 
ment that Commerce treat U.S. discounts and home market post-sale 
price adjustments in the same manner. Timken’s Brief at 46-48. 

This Court finds that Koyo’s arguments are without merit. It is estab- 
lished that U.S. selling expenses are presumed to be direct and the bur- 
den of proving otherwise is on the respondent. Timken Co. v. United 
States, 11 CIT 786, 804, 673 F. Supp. 495, 512-13 (1987); see also 
Torrington Co. v. United States,17CIT__—,__—_—_—«, 832 F Supp. 365, 376, 
378 (1993); see also Tapered Roller Bearings, Finished and Unfinished, 
and Parts Thereof, From Japan; Final Results of Antidumping Duty 
Administrative Review, 57 Fed. Reg. 4,951, 4,955 (Feb. 11, 1992); see 
also Tapered Roller Bearings, Four Inches or Less in Outside Diameter, 
and Certain Components Thereof, From Japan; Final Results of Anti- 
dumping Duty Administrative Review, 56 Fed. Reg. 65,228, 65,229 (Dec. 
16, 1991). 

A contrary practice would destroy any incentive a respondent has to 
provide Commerce with actual U.S. selling expense information. 
Torrington Co.,17 CIT at ___, 882 F. Supp. at 376. An indirect US. sel- 
ling expense can be “offset” by home market indirect selling expenses. 
19 C.EFR. § 353.56(b)(2) (1992). Such an offset, which is not permitted 
with U.S. selling expenses classified as direct, increases allowable deduc- 
tions from foreign market value and reduces dumping margins. It would 
therefore be to the respondent’s advantage to fail to provide Commerce 
with information directly relating U.S. selling expenses to sales of cov- 
ered merchandise. Timken Co., 11 CIT at 804, 673 F. Supp. at 513. 

As Koyo has failed to overcome the presumption that the U.S. dis- 
counts and rebates are direct selling expenses, this issue is hereby 
affirmed. 
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4. Home Market Warranty Expenses: 


In its brief, Koyo argues Commerce erred in treating Koyo’s home 
market warranty expenses as indirect selling expenses. Koyo’s Brief at 
35-37. In its Reply Brief; Koyo withdraws its claim for treatment of 
home market warranty expenses as direct selling expenses. Reply Brief 
at 2. Accordingly, this Court will not further address this issue. 


5. U.S. Warranty Expense Factor: 


Koyo contends Commerce erred by failing to apply Koyo’s U.S. war- 
ranty expense factor as reported. Koyo states that it reported the same 
warranty expense factor on both its narrative and computer tape sub- 
missions and that it confirmed the amount of its warranty expense sev- 
eral times in response to Commerce’s questionnaires. Accordingly, Koyo 
argues, that factor should have been applied. Koyo’s Brief at 37-40. 

In the final results, Commerce cursorily concluded that the claim “did 
not constitute a warranty adjustment” and Commerce did not allow the 
adjustment to U.S. price. Final Results, 57 Fed. Reg. at 4,971. in its brief, 
however, Commerce requests an opportunity to reconsider this issue. 
Defendants’ Brief at 46. Therefore, this issue is remanded to Commerce 
so that it may reconsider its denial of an adjustment to U.S. price for 
Koyo’s warranty expense factor. 


6. U.S. Direct Selling Expenses: 


Koyo asserts Commerce erred in treating Koyo’s US. direct selling 
expenses as a reduction to U.S. price rather than an addition to foreign 
market value. Koyo states direct selling expenses should be added to 
FMV as a matter of law and Commerce acted contrary to explicit direc- 
tion from this Court in deducting them from USP. Deducting direct sel- 
ling expenses from USP, Koyo asserts, inflates the weighted-average 
margin and leads to a distortion of dumping margins. Koyo’s Brief at 
40-42. 

While conceding that this Court has ruled adversely to its position on 
this point, Commerce contends it has acted consistently with 19 U.S.C. 
§ 1677a(e)(2) (1988), rather than adding direct selling expenses to FMV 
pursuant to the circumstance of sale adjustment contained in 19 U.S.C. 
§ 1677b(a)(4)(B) (1988). Commerce asserts that the deduction of direct 
selling expenses will result in a more accurate assessment of dumping 
duties and that 19 U.S.C. § 1677a(e)(2) does not limit the deduction of 
expenses to the deduction of indirect selling expenses. Commerce states 
there has been no opportunity to appeal any of this Court’s rulings on 
this matter and, consequently, maintains its position. Defendants’ Brief 
at 46-53. 

Timken agrees with Commerce’s methodology arguing it yields the 
same dumping duties and reconciles the two statutory provisions at 
issue. Timken’s Brief at 54-56. 

According to 19 U.S.C. § 1677a(e), “the exporter’s sale price shall be 
adjusted by being reduced by the amount, if any, of * * * expenses gener- 
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ally incurred by or for the account of the exporter in the United States in 
selling identical or substantially identical merchandise.” 

The Court of Appeals for the Federal Circuit has interpreted that pro- 
vision as referring only to indirect selling expenses and not direct selling 
expenses. Consumer Prods. Div., SCM Corp. v. Silver Reed America, 
753 F.2d 1033, 1036-38 (Fed. Cir. 1985). 

This issue has once again unnecessarily consumed the Court’s time as 
the Court has consistently held that “direct selling expenses are prop- 
erly characterized as differences in circumstances of sale giving rise to 
an adjustment of FMV.” E.g., NSK Lid. v. United States, 17 CIT ___, 
___, 819 F Supp. 1096, 1099 (1993), mot. denied, dismissed, 17 CIT 
___, 825 F. Supp. 315 (1993); see also NTN Bearing Corp. of America v. 
United States, 14 CIT 623, 637, 747 F. Supp. 726, 738-39 (1990); see also 
Timken Co. v. United States, 11 CIT 786, 800, 673 F. Supp. 495, 509 
(1987). 

Although the law is clear on this issue, Commerce repeatedly ignores 
the law and disobeys the decisions of this Court. See, e.g., NSK Lid., 
17 CIT at , 819 F Supp. at 1099. This Court has repeatedly cau- 
tioned Commerce that it is to adhere to the law and to the decisions of 
this Court or this Court will be compelled to order sanctions against the 
government and hold Commerce in contempt of court. See, e.g., id. 

Absent any contrary authority, this Court adheres to the abundance 
of case law on this issue and, therefore, this case is remanded to Com- 
merce to add direct selling expenses to FMV rather than deducting them 
from USP. 


7. Comparison of Sales Across Different Levels of Trade: 


Koyo alleges that in choosing such or similar sales for comparison, 
Commerce disregarded 19 C.FR. § 353.58 (1992) by comparing sales 
across different levels of trade when sales at the same level of trade were 
available. Koyo’s Brief at 42-48. Koyo states that it makes sales in the 
US. and Japan at two significantly different levels of trade—to original 
equipment manufacturers and to the after-market for replacement 
parts. Id. at 43. Koyo asserts that Commerce improperly and unfairly 
considered sales of identical merchandise at different levels of trade 
before considering sales of the most similar merchandise at the same 
level of trade. Id. at 44. Koyo maintains that this methodology is con- 
trary to the statute.and regulation, which require Commerce to search 
for comparisons of sales at the same level of trade before crossing over to 
compare sales at a different level of trade. Id. 

Defendants defend Commerce’s methodology as consistent with law 
and with prior decisions of this Court which state level of trade is not a 
requirement for selecting such or similar merchandise. Defendants’ 
Brief at 53-58. Commerce asserts that it first searched for identical mer- 
chandise at the same level of trade and then at different levels of trade, 
making adjustments for differences that affect price comparability 
across different levels of trade. Jd. at 53. Timken agrees with defen- 
dants’ arguments. Timken’s Brief at 57-62. 
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19 C.FR. § 353.58 states that Commerce “normally will calculate for- 
eign market value and United States price based on sales at the same 
commercial level of trade.” if such sales are insufficient for an adequate 
comparison, Commerce must calculate FMV “based on sales of such or 
similar merchandise at the most comparable commercial level of trade 
as sales of the merchandise and make appropriate adjustments for dif- 
ferences affecting price comparability.” Id. 

Based upon data submitted by Koyo regarding the existence of two 
levels of trade, Commerce initially attempted to make its comparison of 
sales at the same level of trade and, when no identical home market sales 
were discovered, Commerce then searched the next level of trade for 
identical merchandise. Commerce then searched the same level of trade 
for most similar merchandise and, finally, the next level of trade for most 
similar merchandise. Defendants’ Brief at 54-55. Therefore, Koyo’s 
argument that Commerce failed to fulfill its obligation to search the 
same level of trade is erroneous. 

This Court has on several occasions affirmed Commerce’s selection of 
home market merchandise at levels of trade different from the U.S. mer- 
chandise to which it is compared. Koyo Seiko Co. v. United States, 16 CIT 
539, 545, 796 F Supp. 1526, 1532 (1992) vacated, remanded, 16 CIT 788, 
806 F. Supp. 1008 (1992); NTN Bearing Corp. of America v. United 
States, 14 CIT 623, 634, 747 F Supp. 726, 736 (1990); Timken Co., 11 CIT 
at 793, 673 F. Supp. at 504. 

In addition, this Court has previously specifically rejected the argu- 
ment put forth by Koyo: “there is no statutory mandate requiring Com- 
merce to remain within the same level of trade while effecting its ‘such 
or similar merchandise’ determination. [Citation omitted.] Plaintiffs, 
therefore, have no basis for requesting that the Court require Com- 
merce to limit its comparisons by the level of trade in which the sales 
occur.” NTN Bearing Corp., 14 CIT at 634, 747 F. Supp. at 736. 

Therefore, Commerce’s comparison of sales across different levels of 
trade was reasonable and in accordance with law. 

Koyo also contends that Commerce’s methodology is contrary to 
Article 2(6) of the Agreement on implementation of Article VI of the 
General Agreement on Tariffs and Trade (“GATT”) (1979). Koyo’s Brief 
at 47-48. 

Article 2(6) of the GATT, titled “Determination of Dumping,” states 
that, in the context of price comparisons in antidumping proceedings, 
prices “shall be compared at the same level of trade” and “[d]ue allow- 
ance shall be made in each case, on its merits, for the differences in 
conditions and terms of sale, for the differences in taxation, and for the 
other differences affecting price comparability.” 

This Court has already addressed this very issue in Koyo Seiko Co. 
and Koyo Seiko Corp. of U.S.A. v. United States, 17 CIT : , 810 
F Supp. 1287, 1290-91, wherein the Court held first, that compliance 
with this GATT provision does not require comparison of sales at the 
same level of trade since the provision itself clearly makes exception and 
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allows for the adjustment of prices when sales are made under different 
terms and conditions and, second, that even if Commerce’s methodology 
was contrary to this provision, domestic law, not the GATT, is control- 
ling. The Court has been presented with no new argument and adheres 
to its previous decision regarding this issue. 

Therefore, Commerce’s comparison of merchandise across different 
levels of trade is affirmed. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce for imposition of a 10% limit upon deviation from the five- 
criterion model match methodology used in the final results for select- 
ing the most similar home market TRB model; reconsideration of its 
denial of an adjustment to U.S. price for a warranty expense factor; and 
addition of direct selling expenses to foreign market value rather than 
their deduction from United States price. Commerce’s determination is 
affirmed in all other respects. Remand results are due within ninety (90) 
days of the date this opinion is entered. Any comments or responses are 
due within thirty (30) days thereafter. Any rebuttal comments are due 
within fifteen (15) days of the date responses or comments are due. 
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